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' Eﬂr‘onc_eg\fgm MANUAL
Introduction

t

The purpose of this manuel is to ald enfoneemenx staff in the Oﬁice of the Geneml
Counsel of the Fedeml Elecuon Oommns;ten in the ’cbnsxstent and efﬁcnem performnncc
1971, as amended (“the Act”) and Chapters 95 and 96 of Tnlc 26 of the Umted Slates
Code and Chapter 1 ¥ of the Code of cheml Regulanons -

., Mtis desngned to bea rehablc resource of mformanon pcnaxmng to all aspects of the
enforcement process. “l‘heSe matennls, along with thé co'mpzlauon ‘of Enforcement
Procédures Memorm{dn, are a necessary and valunble g\nde 10-thie €nforcethentts
procedures and policiés and'should bé reguiarly nshlted and fo’llowed inf thc haﬂdlin'g of
all enforcement matters. G

Thc manual is mtcnded only as dn intemal g\ude 16 the enfofcernent process: Thus,
its, conl.ems should remain conﬁdenuﬂ. The madﬁa’l i§ not iriterided to,'and does not,’
creale any substantive'or procedm%l nghts that are énforcedble by any party ‘involved in
an enforcement matter.. .Thosc _ ghts are; ms:ead. set forth in thc'provisions of the Act -
and Commission regulat:ons m'Advnsory Opuuons, and‘ u\ othcr pubhc pohcles appmVed
by the Comlmsmon :

L LRk B NP s

O The manunl seeks 10 acincve consxstency ‘and" faimess in the treatment of" i
"enforcement matters and 10 A'chxevé gfcatcr efficieicy inthie précessmg of thein. With the
aid of thi§ maniual; staff shonﬁj{ ‘be able to deal with most bf the recurring procedural :
quemonsandxssuesdmnnseduqngmeeufomemem ptocoss. Canrun ’

The Commission’s enforcement practice is “organic” in that it undcrgoes conunual
refinement and modification. The manual is prepared in loose-leaf so that it may be
revised and updated as necessary. In using this manual, staff may identify plnces where

_revisions or additions seem warranted.” In Such cases, staff should forward a
memorandum or electronic message descnbmg the recommended change or addition to

1997 Enforcement Manual
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the Special Assistant to the Associate General Counsel for Enforcement and to the
Enforcement Manual Staff computer account.

II. ROLE OF ENFORCEMENT

The Act places several major responsibilities on the Federal Elegtion Commission:
(1) disclosing campaign finance information, (2) administering public funding programs,
(3) encouraging compliance with the law, (4) monitoring compliance Vith the law,
(5) enforcing and defending the law, and (6) serving as a clearinghouse of election
administration. The Act also encomipasses the legal requirements for the organization
and operation of political committees, the timely disclosure of relevant campaign finance
information, prohibitions and limitations on the sources of campaign funds, and the use of
campaign funds. These requirements are comprehensive and apply to all candidates
seeking nomination or election to federal office, to all political- committeés and
individuals receiving contributions or making expenditures with respect to federal
elections, subject to certain minimum threshold amounts of financial activity.! Within
this context, the enforcement process performs a critical fu.nction.

The Act provides that the Federal Election Commission "shall have exclusive
jurisdiction with respect to the civil enforcement" of the provisions of the Act and
-Chapters 95 and 96 of Title 26, 2 U.S.C. § 437¢(b)(1). Jurisdiction for crimipal
enforcement of the Act and Chapter 95 ‘and 96 of Title 26 resides in the Dcpartmcnt of
Justice. Inrecognition of this dlchotomy, the Comm1ssxon and ‘the Department of Jusuce
entered.into a. Memorandum of Undexstandmg‘regardmg enfomemem ng 1 Fed,
Election Camp. Fin. Guide § 2042 (1989). . o

In some instances, the Commission's jurisdiction may coincide with the jurisdiction
of another federal agency as it relates to a speclﬁc,actmty Both the Act and the
Communications Act have provisions that relate to televxslon campaign advemsmg The
Federal Election Campaign Act provisions apply to p:rsons paying for such advemsmg.
while the Communications Act provisions apply to. stations l;roadcastmg such
advertising. The Federal Election Commission and the Federal Communications
Commission have cooperated in formulating language for the disclaimer or sponsorship
statement that meets the requirements of both acts. Also, the U.S. Court of Appeals for
the District of Columbia has ruled that the Postal Service may not rely on representations
covered by the Federal Election Campaxgn Act of 1971, as amended, in determining
whether a mailing violates the postal fraud provisions. 0f39'U.S.C. § 3005. Galliano v,
United States Postal Service, 836 F.2d 3 o®.C. Cir. 1988).

1 The Act also applies to national banks and foreign nationals with respect to state
and local elections by prohibiting them from making contributions or éxpenditures
with respect to all elections.

Introduction - Page ii
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The Act also provides that its provisions and the rules prescribed under the Act
supersede and pre-empt pravisions of state law. 2 U.S.C. §453; 11 CF.R. § 108.7. For
instance, in one case brought in U.S. District Court by an authorized committee against
an independent expenditure committee, the court ruled that the Act’s “administrative
enforcement scheme compels the conclusion that where requirements imposed by state
law and by the Act overlap, the Act pre-empts a cause of-action based on state law."
Friends of Phil Gramm v. Americans for Phil Oramum in ‘84, 587 F. Supp. 769, 772 (E.D.
Va. 1984). See Weber v, Heaney, 995 F.2d 872 (8th Cir. 1993)( FECA pre-empts the
Minnesota Congressional Campaign Reform Act which established.campaign
expenditure limits in exchange for state funding). The Act, however, does not supersede
most state law with respect to elections for state and local office. See 11'C.F.R. § 108.7.

These examples illustrate and underscore the importance of the Commission's
junsdxwon and responsibilities regarding enforcement of the Act and regulauons while
remaining sensitive to the ;unsdnctlon of other fedcral and state agencies.

A. Compliance Activities . R ,b

The Commission discharges its responsibility of insuring compliance with the Act
and regulations through a wide range of programs. These include: .- N

(1) publishing forms; instructions, Campaign Guides, monthly newsletters, and
brochures to inform and update political committees and others on the roqmremenls of
the Act and regulations and how to comply with lhcm, .

(2) making copies of reports filed by political committee avmlable for pubhc
inspection and compiling financial data'into computer indices; - )

(3) conducting seminars and workshopsifor.candidates and;political committees;

(4) issuing advisory opinions on propased activities to insure their.compliance with
the Act and regulauons.

v L A e e

i (S) mmmmmngatollﬁee"hm hne fortelephone. mqumes T VR

P © o L YLt staa!

EIPRIS T 72T SR
(6) noufymg polmcal commmaes of reporung penods and ﬁlmg deadlmes and, .;
pnblishlng c.erminmonﬁlers pursuant to 2 U;S:C.. §437g(b), St e st toe
LU RENLTA s G MAUE s b T Y e, et ’
(7) reviewing reports, dangmhons, and notices fol complxance thh Qhe Ac1 and .
regulauons and seckmg clmﬁcanomand correction; where neoessary of such docummts,
sl Ao .

(8) aulhonzmg audns of pohucal commmca pursuanl to2 U S“C § 438(b),

Introduction - Page iii
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(9) initiating invesligations into potential violations of the Act and regulations
based on complaints filed with the Commission or on the basis of information ascertained
in the normal course of carrying out its supervisory responsibilities;

(10) conciliating with parties in enforcement matters where there is evidence of a
violation in order to correct or remedy the violation;

(11) filing civil suit in U.S. District Court based on evidence of violations of the
Act or regulations where conciliation cannot be achieved; and

(12) referring knowing and willful violations of the Act to the Department of
Justice and reporting violations of other statutes to the appropriate agencies.

. This manual-deals with the last four items listed above (# 9 through # 12) that fall
within the responsibility of the Office of the General Counsel. Staff should be aware,
however, that the enforcement responsibilities of the Office of the General Counse] are
only part, although a critical part, of thc Commission's total cfforts to insurc compliance
with the Act and regulations.

B. OGC Stafr

“The Office of the General Counsel is.divided into four functional sections: .
enforecment; litigation, policy, and publicfinancing, cthics and spceial projects (PFESP).
An Associate General Counsel heads up each-of these sections. The enforcement section
is the largest in the Office and handles most of the non-presidential enforcement matters.

o4
il - R

m. QORGANIZATION OF ENFORCEMENT
A. DESCRIPTION OF FUNCTIONS
Commisstoners

The six Commissioners, appointed by the President and confirmed by the Senate,
constitute the governing:body for the Federal Election Commission. Under the Actand
regulations, only the Commissioners can (1) dismiss a complaint; (2) make a reason to
believe finding and thus initiate-an investigation in a matter; (3) authorize subpoenas and
rule on motions to quash; (4) make a probable cause finding; (5) accept:a.conciliation
agreement; (6) institute a civil action; and (7) refer a matter to the Department of Justice
or réport a potential violation to another government agency. The affirmative vote of at
least four Commissioners is required to take such actions. Each Commissioner has an
Executive Assistant and an Executive Secretary to assist them in carrying out their
responsibilities. The Executive Assistants routinely field staff inquiries regarding the
basis for a Commissioner’s objection to the recommendations in a report on circulation.

Introduction - Page iv
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Commission Secretary

The Commission Secretary handles the circulation of all materials (reports,
memoranda, etc.) directed to the Commission, tabulates the voting sheets, forwards
objections to OGC, prepares the agenda, attends and takes notes at Commission meetings,
prepares the minutes for Commission mectings, and prepares the cauﬁmnons of
Commission action.

Staff Director : O ‘ N

The Staff Directory is one of two statutory. officers of the Commission and attends
cach Commission meeting. The Staff Director supervises Commission staff outside
OGC. Formal requests to other divisions, branches, and offices of the COmnusuon will
usually be routed from OGC through the Staff Director. L .

Geaneral Counsel I E e ..

The General: Oounsel is also one of two statutory- oﬂ'ncas of the Comm:ssxon and is
the head of the Office of the:General Counsel.. Under the Act and n:_gp,l,ahons, the
General Counsel is assigned the authority for(1)) reviewing complaints for compliance
with thé technical requirements ofithe Act and-regulations; (2):making recommendations
to th¢ Commission whether or. not to find-reason to believe a.violation as occurred and .
initidting an‘investigation; (3) preparing a brief with recommendations.on whether or,not
there is probable cause to believe a violation occurred; (4) signing conciliation.. , ...,
agreements on behalf of the Commission; and (5) recommending that the Commission
authorize the filing of a civil suit. The General Counsel-has.chosen.to.delegate spme of
thm :espomxbnlms to olhen. wlule xelmmng olhets

Asoexnte Gencral Counsel for.Enforccment R N (TR

~ The Associate Genem} Counsel for»Enfomemmt 1sslhc head of cnforoemem in the
Office of the Genéral Counsél and reports directly.to the General Counsel. TheAssqcme
General'Counscl is responsible for the averall'management and-policy: for enforcement
and reviewing fepotis; memoranda, letters;-and:conciliation agreements. :The General __
Counsel has delegated sign off authority to the Associate General Counsel in-.many areas
of enforcement. The Associate General Counsel assigns personnel and enforcement
matters to the tcams and superviscs the overall operation of the enforcement process.

Speclal Asslstanl to the Assocnte Gencnl Counsel -+ "

The Special Amstant to the Associatc Gcncml Counsel rcvtcws all mcormng
complaints for jurisdiction and technical compliance with the Act;.and regulations.as well
as reviewing referrals and other correspondence that may-ripen into an-enforcement
mattér. Fhe Special Assistant distributes and updates Enforcement Procedures
Memoranda and Enforcement Forms. The Special Assistant compiles tracking reports,
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maintains and distributes the Recidivist Index and the Conciliation Agreement Index.
The Special Assistant also handles other projects assigned by the Associate General
Counsel.

Central Enforcement Docket

Central Enforcement Docket (CED) is the entry point for all Enforcement matters.
Staffed by the CED Supervisory Attorney, two paralegals and a Case Tracking
Coordinator, CED processes all incoming complaints and referrals. CED rates cases
under the Enforcement Priority System (EPS), drafts reports with closure
recommendations under EPS and maintains all cases pendmg activation or closure. See
Chapter L. -

General Docket

The Docket Section of the Office of the General Counsel serves as the main
distribution center for enforcement materials. All incoming enforcement correspondence
and materials are received in the Docket Section, copied and distributed to appropriate
staff, and filed into the permanent file. All reports, memoranda; etc., directed to the ..
Commission are routed through' the Docket Section to-the Commission Secretary. All
objection notices, cértifications, etc., from the Commission. Secretary are recgived in the
Docket Section, and then'copied and distributed to appropriate personnel. All out-going
eiiforcement comspoudcnce and notlﬂcauons are routed: through the Docket: Sect;on
pnor to maﬂmg : :

AsslstantGeneraICounsels : ’ »:. P e,

Each enforcement team is supcrvised by an Assistant General Counsel. Presently,
there are four enforcement teams. Each Assistarit General Counsel: makes assignments
and reassignments of enforcement matters among the team members; reviews reports,
memoranda, letters, and other materials produced by team members; provides guidance
arid“direction to team members regarding their enforcement. matters; handles personnel
and other administrative-matters relating to the team and team members; and has
responsibility for the overall management.and handling of enforccmem matters assigned
to team mcmbers ;

'Staﬁ' Attorneys : coL

Each enforcement team consists of several staff attorneys; in grades GS-11: through
GS-14. Enforcement matters are assigned to individual staff attorneys, who have primary
responsibility for the management and handling of those matters. Some cases may be
jointly assigned to more than one staff attorney, depending on the scope and nature of the
case. Staff attorneys review and analyze all materials in their enforcement matters and
initiate appropriate and necessary action such as reports, discovery, letters, etc. They
appear before the Commission with regard to their matters to present and defend the
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recommendations. They also conduct investigations into the allegations in their
enforcement matters and negotiate conciliation agreements with the respective parties.

Paralegal Specialists

Each enforcement team also consists of one or more paralegal specialists, in grades
GS-7 through GS-11. Paralegal Specialists assist the Staff Attorneys and the Assistant
General Counsels in the management and handling of enforcement matters in a wide -.
variety of ways. In some instances, a Paralegal Specialist may be.assigned primary .
responsibility for an enforcement matter to be worked on under the supervision of a Staff
Attomey. Paralegal Specialists also assist in researching factual and legal issyes using in-
house, electronic or other resources and will run indices and proof reports. Paralegal
Specialists often handle requests for extensions of time and other administrative duties,
the preparation of notification.packages; the closmg ofmforcemcm matters, and the
collectnon of civil pcnaltles .

- Secretnris tes “ PR ey
Ll s E R R A T TR

Eatli enfomment teain also has one secraary to a.srst the Pamlegal Spccxahs‘ls the
Staﬂ' Attoimeys, and the Assistant General.Counsels‘in the administrative aspects,of . .,
enforcemeént matters, such as.preparing final reports, notification letters, factual and,lcgal
analyses, conciliation agreements. They also proofread documents, mark attachments,;. -
and assemble report packages. Secretaries also perform a number of other personnel and
administrative tasks, such as travel and deposition arrangements,time keeping, leave
status, filing, photocopymg, shmddmg, and dxstnbutmg information to the team
memben’ Ve R T ey g,

- A Reports Analysls Dlvislon T <t R ‘d‘,...,
Lo

The Reports Analysis Dmsxon ("RAD") momtors thz ﬁlmg of mports by fedcral .
political committees and reviews their contents for compliance with the Act and
regulations. It has established procedures for such monitoring'and review that include the
sending of Informational Notices ("IN") and Requests for Additional Information
("RFAI") when questions or discrepancies arise from the reports. .Its proceduyes.also
establish “referral thresholds" for referring committees to the Office of the General )
Counsél for:possible enforcement action.. For each referral RAD prepares a memomndnm
with rélevant attachments and forwards them directly to the Office,of the-General .
Counsel. ‘RAD also akes recommendations to the Commission to authorize the audlt.ol'
certain committees pursuant to 2 U.S.C. § 438(b). .
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B. Audit Division

The Audit Division conducts the audits of all presidential candidates who qualify
for matching public financing, all audits authorized by the Commission under the
thresholds pursuant to 2 U.S.C. § 438(b), and all audits conducted as part of an
enforcement investigation. Audits of the presidential campaigns and Section 438(b)
audits may result in the Commission's voting to refer certain matters to the Office of the
General Counsel for enforcement purposes. These matters are handled by the Public
Financing, Et}ucs and Special Projects Section.

C. Public Disclosure Division

The Public Disclosure Division maintains the public files-of reports filed by
candidates and political committees. The reports for Presidential, Senate, and House
candidates as well as the major political action committees (PACs) are maintained in hard
copy in the file drawers as well as on microfilm. The Division also maintains all records
ever filed with the Commission on microfilm. It also has copies of the summary files in
closed enforcement matters. It prepares the annual Combined Federal/State Disclosure
Directory, giving the names and.address of federal and state offices related to elections,
campaign finance, corporate registration, lobbying;and ethics. It also has a Director of
State Relations, who serves as the Commission's pnmary liaison with the various state
oﬁicés ;e

L Lo

D lnformation Divisiom' e - o

A0

The Information Division publishes the Campmgn Gmdes, subject brochures_,
forms, the monthly Record, and Annual Report related to the Commission's work as well
as serving as the repository for copies of the Act, regulatjons; explanation and.
justification for the regulations, and similar publications. It conducts the nurherous
“outreach” seminars and workshops for candidates and committees that are held
throughout the continental United States. The Information Division also maintains the
“hot line" for telephone i inquiries concerning the Act and regulanons and sends out
noticés regardmg ﬁlmg penods and deadlines.

E. Admlmstrahve Dmslon

The Admﬁnstrauve Dmsnon assists the enforcement. personnel regarding travel
advances and reimbursenients, reimbursements for other miscellaneous expenses, court
feporter and witness fees, and other fees, such as copying fees for state campaign finance
records or incorporation records. It is also responsible for the handling of mail and
internal distribution of materials and obtaining needed supplies for Commission
personnel.

Introduction - Page viii

1997 Enforcement Manual
18 0f 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

CONFIDENTIAL DRAFT - 1 1/97

F. Data Systems

The Data Systems Development Division provides computers and related services
10 the Office of the General Counsel. It also develops and maintains the Commission's
cxtensive database of campaign finance information taken from reports filed by federal
political committees and maintains the Commission’s home web page. In addition, Data
Systems can perform special runs for enforcement personnel. In conjunction with the
Press Office and other Divisions, Data Systems also prepares periodic reports regarding
the aggregate figures of campaign finance activity for the current election cycle.

G. Library

The Library is part of the Office of the General Counsel, but serves the entire
Commission, as well as members of the general public. It has a collection of case
reporters, statutes, digests, books, publications, and other materials commonly associated
with a law library as well as a large collection of books and publications relating to
election and campaigns. In addition, it has an extensive and indispensable collection of
references works, particularly its many dircctories and telephone books. The Library also
may order books through the Interlibrary Loan program. The Library collection and staff
are- good resources for enforcement staff seeking to locate addresses and telephone
numbers for respondents and witnesses.

H. Press Office

The Press Office serves as the Commission's chief spokesman and liaison with the
press. All press inquiries regarding enforcement matters should be directed to the Press
Office. It prepares the daily News & Views, clippings of news articles relating to
campaigns and elections. The Press Office also maintains a summary file of closed
enforcement matters and issues a summary press release on each closed matter.

I. Congressional Affairs

The Congressional Affairs Officer handles all inquiries from congressional offices,
including those related to enforcement matters. Correspondence from a Member of
Congress inquiring about an enforcement matter, in which the Member is neither the
complainant nor Respondent, should be referred to the Congressional Affairs Officer.

J. Natlonal Clearinghouse

The National Clearinghouse on Election Administration serves as a repository for
information relating to election administration and conducts studies regarding election
administration. It publishes the Campaign Finance Law compilation that covers the key

provisions of campaign finance law in each state. It also has a collection of state election
codes.
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CHAPTER 1
Initial Processing of Complaints
and Referrals

Central Enforcement Docket (CED) is the entry point for all Enforcement matters.
Staffed by the CED Supervisory Attomney, two paralegals; and a Cdse Tracking
Coordinator, this office processes and manages all incoming complaints, referrals from
the Repons Analysis'Division (RAD), and referrals from otheugovermnent agencies.
CED is also rcsponsiblc for ratmg cach case under the Enforcément Priority-System .
(EPS). Once d'¢ase has been'rated; it is held in CED pending activation'or closed in
aocordance with the stnndards esmbhshed for e.ctmn under EPS. ™ “

~.:<’:«.'.'

A Complmnts e . wi ." S L »

" Any person who believes a vxolation of the Federal Elecnon‘Campaxgn Act
(FECA) has occurred may file a complaint with the Commission in accordance with -
2 U.S.C. §437g(a)(1). Complaints must be in writing, signed and swom to by the
complainant, notarized, and made under penalty of perjury and subject to the provisions
of 18 U.S.C. § 1001. Additionally, 11 C.F.R. Part 111 mandates that complainants
provide their full names and addresses, and strongly éncourages the identification of each
alléged respondent; identification of the sotirce for-any ififormétion fiot made of the:
complainaiit’s personal knowledge; the inclusion of a cledr énd conkcise statement of the™
facts describing the alleged v{olnnon and the mtachmem o6fany available docmnemmion
supporting the ficts alleged.' g =

i. Initial Receipt. ‘Complaints are initially received and réviewed by Docket and
the Special Assistant'to the Associate Geneml Cobunsel for Enforcement: for compliance
with the thandatory Statutory requircrents: ‘If a complaint is improper on its face, Docket
returns it with an explanation of the impropriety. The complainant may then cure the
defect and resubmit the complaint, should he or she desire to do so: One.of the more

! 11CFR.§1114.
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common reasons for retum of a complaint is that it was not signed and sworn to by the
complainant, or lacks a notary seal.

ii. Complaint Review and Notification. Once a complaint is determined to be in
proper form, Docket assigns it a-Matter Under Review (MUR) number and forwards
copies of the file to the CED Supervisory Attomney and CED Staff.- The CED paralegal
reviews the file and identifies legal issues and potential respondents, in consultation with
the CED Supervisory Attorney. The paralegal then prepares a letter to the complainant
confirming the receipt of the complaint, and letters to cach of the respondents notifying
them of the complaint and providing them with the opportunity to demonstrate in writing
why no action should be taken against them with respect to the complaint. Complete
copies of the complaint are included with the notification letters to respondents. In
accordance with the statute, con}plamt confirmation and notification letters are sent
within five days of their receipt.’ Copics of all complaints are also circulated to the
Commission. The CED panlcgals create a brief summary of the case, which is entered
into the Enforcement Pnonty System database.

iii. Kgmnss&m_cnmnlmm Most respondents provide written mponsts to the
complaints. Many respondents request and receive an extension of time in which to
reply. CED is authorized to grant extensions up to 30 days; extension requests for longer
than 30 days require a vote of the Commission. Respondents have considcrable latitude
in the scope of their responses, which are accorded appropriate wexght in the evaluation
and ruting of cases. CED paralegals work very closely with complmnams, respondents,
and their counsel throughout the initial phases of a case. When all resporises are rcocwed,
or when the time for response has expired, the case is rated under EPS by the. CED
Supervisory Attomey or stafl. Based upon this rating, each case is assigned 10 one of
four tiers. CED then holds the case for activation.or other.disposition, such as summary
dismissal. .

. B Referrals

Castz may be referred to.Enfarcement for action in four ways. Our primary
sources for referrals are RAD and other government agencies. Individuals or, committees
also may refer matters to-us concerning, their,own vnolauons under our sua .vpome
process. Finally, anyone within the Commission may refer matters under Dircctive 6.
Referrals are not given MUR numbers unless and until Reason To Believe 1s‘found

i. RAD Referrals. RAD refers matters, which.meet certain threshold
requircments as outlined in the RAD Review. and Referral Procedures, for enforcement
action. These cases most often involve late-filers and non-filers. Some RAD referrals
may be made for other offenses uncovered in their review of required reports filed with
the Commission. Before activation, RAD referrals are numbered with the last two digits
of the year of initiation, followed by a designation of either *NF” for non-filers or “L" for

2 2U.S.C. §437g(a)(1).
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late filers or other offenses, and a sequential unique case number: for example, 97NF-01
was the first non-filer case referred in calendar year 1997; 97L-04 was the fourth late filer
referred by RAD to Enforcement for action.

ii. ‘Referrals From Other Agencies. Other federal, state, or local government

agencies may also refer cases to the Commission for enforcement action:) The Office of
the Comptroller of the Currency, for example, may uncover evidence of violations of the
Act during the course of its usual regulatory and oversight activities. The Department of
Justice regularly refers cases that either appear to lack evidence of criminal intent or are
not sufficiently serious to warrant criminal prosecution: :Referrals from other government
agencies are known as “Pre-MURSs" and, like MURs. are numbered sequcnunlly upon
receipt in Docket.

iii. Sua Sponte And Directive 6 Matters. Sua sponse matters are those in which
an entity, such as a committee or candidate, voluntarily discloses facts and circumstances
that describe a violation of the A¢t it has committed: . Directive: 6:matters are those that
may be genmxed by anyone within the Commission. For Directive.6 matters, the person
raising the issué forwards a memorandum to the General Counsel:- Then; Enforcement
Staff geiierste a memorandur to the Commission recommeriding whether. a Pre-MUR..
should be opened for the-particular‘matter. . Both-sua sponte: subuusslons and appmved
Directive 6 rhatters are held as mtcrnally-gcncmtcd Prc-MURs :

RCH S A R R T ARG L

iv. Mm&kﬁfmb Unhkc eomplamta. rcfcrrals are not sent to respondems
for commcnt prior-to case fating, cvaluation, and activation, though acknowledgment
letters 4re' sefitito agencies who refer matters to us for consideration.-A Referralds . -
evaluated and'rated by ‘CED paralegals under:EPS:upon receipt, based.upon the-contents,
of the refeml nself then held in CED for activation or- othcr disposition uuhe usual
cou:sc‘ h
R P . e, . R SR PR

NnI. CASERATINGSUNDEREPS - v o v ouie v . umogw
A. The Rating Process R I I R

Once all respom are received or the responseperiod-has expired,.the CED
Supetvidory Attortiey or‘CED paralegal evaluates each¢ase using-a.rating sheet. Cases
are given & numeriéal rating-according to'specific:objective criteria:.approved by:the,
Commission. Al cases are'rated according to-carefully-defined rating'elementsand -
countervailing factors. Non-filers and later filers-are-Tier 4s; and.are rated usinga - ..

separate, more narrowly-tailored mting sheet. For non-Tier 4 matters, the culmination.of
the rating process is the assignmerit of a numerical score to the:case and classification -
into one of the “ticrs” dcscnhed below. . -

- After a case is rated, CED circulates the rating sheetand coples ofall mponses

received to the Commissioners for their review. For RAD referrals and PRE-MURs,
CED circulatcs the rating sheet and a copy of the referral.
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B. The Tier System

i. Tier 1 Cases. Cases receiving the highest scores are classified as Tier 1 cases.
Tier | cases represent the more significant and usually more complex violations of the
Act. If a case is not activated within 18 months of its-date of receipt, it is dismissed
without action as stale, though exceptional circumstances may exist which warrant
retention of'a Tier | case in CED for longer than 18 months.

ii. Tier 2 Cases. The next level of cases are classified as Tier 2 cases. Though
usually less significant than Tier 1 cases, they still represent serious violations of one or
more provisions of the Act. Ifa Tier 2 case is not activated within 12 months of its date
of recelpt itis ordmanly dismissed as stale.

iii. Im_3_Cam Cases with the lowest scores are ciassxﬁed as Tner 3 cases.
Because of their low rating, Tier 3 cases do not warrant.the Commission resources
necessary to activate and investigate the allegations. Closing such cases permits the
Commission to focus its limited resources on more important.cases.presently pending |
before'it:- Accordingly, Tier 3 cases are dismissed as soon as pessjble following.the
rating and classification process. To maximize the:efficient disposition of:these low-
priority matters, CED’s usual practice is to accumulate a number of. Tier 3-cases and
pcnodlcally recommend their closure as a group to the Commission.

A Imxﬁﬂasgs All cases. mvolvmg late ﬁlers, non-ﬁlers, or thosc w)xo v1qlate
the 48 Hourmotice provision, are:treated-as Tier 4 cases. - These cases.are. almost.entirely.
madé‘up of RAD:referrals. . Because they are rated on:a-more miarrow sgale than MURSs or
Pre-MURsS, the numerical rating assigned to' Tier 4 cases is substantially lower than for .
cases in other tiers. Since Tier 4 cases are only compared against others in the same
category for activation purposes, the relative score of these cases is very important, Tier 4
cases become stale and are dismissed after remaining in CED for 12 months. ‘

IV.  CASE ACTIVATION

Case:activation is the process by which cases are assigned to staff members. This
is accomplished at the.monthly CED Meeting, chaired by the Associate General, Counsel
for Enforcement and:attended by the:Enforcement Team Leaders,.CED Supervisory
Attorney, and'CED'staff. : The' meeting serves the very important purpose-of assessing
each Team’s caseload on a continuing basis and-assigning new cases.for investigation as
resources become available. On¢e specific MURs, Pre-MURs, or RAD referrals are
identified for activation, the CED paralegals indicate the activation in the Enforcement
Priority System, reconcile the Staff and Leader files to the original file in Docket to
ensure that all contain identical documents, and physically transfer the activated case to
the attorney to whom the case was assigned and his or her Team Leader. Docket assigns
MUR numbers to Pre-MURs and RAD referrals upon activation or a finding of Reason
To Believe. Activation effectively ends CED involvement with the MUR.

Chapter | - Page 4

1997 Enforcement Manual
24 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

CONFIDENTIAL DRAFT - 11/97

V.  CASE DEACTIVATION

In relatively rare circumstances, a case may be deactivated and returned to CED.
This action usually results from a significant change in available resources to work on the
case or external matters such as criminal indictment of one or more respondents for the
same offenses alleged in the complaint or referral. CED holds deactivated cases and
either re-activates them upon request or dismisses them as stale if the requisite period of
time has passed,

VI. CASE CLOSURE

CED periodically recommends closure of Tier 3 and stale cases. This is
accomplished through a General Counsel’s Report circulated to the Commission, in
which cases are accumulated and recommended for closure as a group.

A. Tier 3 Cases

Cases that receive the lowest scores constitute Tier 3 cases. Tier 3 cases are
summarily closed due to their low priority relative to other matters then pending before
the Commission. The CED paralegals prepare detailed summaries of the Tier 3 cases
recommended for closure. These are appended to the General Counsel’s Report which is
circulated for the Commission’s consideration.

B. Stale Cases

Under the Enforcement Priority System, a case may earn a Tier 1, 2, or 4 rating
when received, but remain unassigned due to a lack of resources for effective
investigation. The utility of commencing an investigation declines as these cases age,
until they reach a point when activation of a case would not be an efficient use of the
Commission’s resources. Generally, Tier 1 cases become stale after 18 months. Tier 2
and Tier 4 cases become stale after 12 months. Stale cases are recommended for closing
purely because of the length of time without action. Case summaries are not prepared for
stale cases because their closure is effected without regard to the merits of the cases
themselves.

VIL. THE ENFORCEMENT PRIORITY COMPUTER SYSTEM

CED activities are in large part supported by the EPS computer system, which
provides a central database for the entry and control of basic case information, ratings,
and activation actions. CED staff handle all of the data entry in EPS prior to case
activation. Following activation, Team staff members are responsible for entry of other
data in the system. Accurate and timely EPS entries are critical to the accumulation of
accurate case data.
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CHAPTER 2
Pre-Reason to Believe Actions

. Comnusnon regulations provide for this Office to review 8 complaint 2 and any
rcsponsc 10 a compliarit, or other information ascertained by the Commission in'carrying

_out its responsibilities, and to recommend whether or not the Commission should find
reason 1o believe,a violation of the Act or regulations has‘occurred. This chapiér first
examines initial considerations for newly activated cases and the information gathering
and research sources available before a finding of reason-to-believe. Then, after a
discussion of injunctive relief and how supplements and amendments to complaints are
handled, the chapter concludes with an overview of how a statute of limitations affects
our work.

e " =
a3 R T A

i ER I Y]

m preparing the case ﬂle for the next pmcedural step,a reason-to-beheve—fmdmg. and”’
any ensuing investigation. For your refcrence, page duee of this chapter contmns an
_initial actions check list:, :

A. Revmw Nohlicatlon Issues *

’ wm a Qompla:m is filed with the Commission; it is givén a Matter Under
Review (MUR) number tv Docket, then routed to CED where respondents are identified
and notification letters prepared. Upon activation, the- stafT persori'should review the file
to ensure that all respondents have been properly notified. In some: cases, entities and
persons not.explicitly identified by the complainant may be considered as n:spondenis
including the complaipant her/himself. See discussion in Chapter One.”A thorough
review by the staff person.upon activation.may enable notification errors 1fany, 0 be
taken care of promptly and with minimal disruption to ti€ investigation.' -

In examining the complaint for notification issues, staff should also confirm that
the file contains all documents, attachments , video tapes or other items referenicéd in the
complaint. If any are missing from Docket, you may need to call complainant to request
the omitted items.

- - . L ————— T
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B. D‘esignation of Counsel

The complaint notification package sent to respondents includes a Designation of
Counsel form which enables the respondent to identify for the Commission whomever
the respondent has retained as his or her representative for the respective MUR. The
form must be signed by the respondent, not his or her designated counsel. Once a
respondent has designated counsel, the staff person should only discuss the ongoing
matter with the designated representative. Staff are not to discuss a pending case with
anyone not designated by a respondent to be his or her representative. Recognizing that
the candidate of a respondent committee may sometimes be a separate respondent, in
most cases the staff person can discuss with the candidate the case against his committee
without requiring a designation by the committee. - These rules may ‘appear-arbitrary but
they 1) preserve the confidentiality of the ongoing. matter and 2) conform with governing
niles of professxonal responsibility. During your initial review of the file, check to ensure
that necessary designations, of counsel have been received and that the name and address
of counsel are entered into.the Enforcement Tracking System (ET S), wh:eh is dxseussed
in the followmg segment.

C. Enforcement Tracking Sy,st.em

The Enforcement Tracking System was designcd to assist the staff person in
managing case activity and tracking Commission action:in enforcement cases: It was
designed'to enable tﬁls Office to track complex cases with multiple respondents and can
serye as a case management tool in any investigation. Access the systém by entenng All-
m-I and typing “PS ET.”. Consult team paralegals for more mformauorron entefing and
retnevmg case mformanon through ETS.

‘By entering pertinent information into the system, the ETS database maintains the
record of correspondence such as amendments and supplements to complaints as well as
respondent identification information. Since the handling of all future notifications and
other correspondence is the staff person’s responsibility, it is a good idea to keep the
database current to avoid discrepancies at the closmg stages of the enforcement process.

lnformatlon that will enable you to. ozgamze the case should be entered into the
Enforcement Tracking System. For example, First General Counse! Reports contain the
names of all respondents, dates, violations, and other information that whei'entered into
the ETS will help you track respondents through the case. Information derived from
General Counsel’s Briefs, Commission certifications; letters, and Concmatmn
Agreements should also be entered into the ETS

D. Request for Additional Information (“RFAI”) Notices
The ﬁle you receive when a case is activated may also contain Request for

Additional Information (“RFAI") Notices. These are notices sent by the Reports
Analysis Division (“RAD"") to registered committees when RAD’s review of their reports
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reveals possible errors or a need for clarification. If the committee is named in an open
MUR, RAD will send a copy of the RFAI to OGC, asking whether the Notice should be
sent. In evaluating whether the RFAI should be sent, you should consider what, if any,
impact it would have on the ongoing MUR. In particular, if the RFAI involves issues
pending in the MUR, the request should not be sent. By having all communication on
pending MUR issues come from OGC, confusion and redundancy are eliminated. If in
doubt, consult with your supervisor. Remember, however, that the time for informing
RAD not to send the RFAI is limited, so these notices will require your prompt attention.

The Reports Analysis Division will also forward to OGC draft letters granting a
committee’s request to terminate as a reporting entity. If theé committee is a respondent in
an ongoing MUR, it is critical that you communicate to RAD ror to send such a letter.
The staff person should prepare and send a letter denying the request for termination.
(See Enforcement Form Library Form 103 and 103A). OGC sends the letter denying the
request ‘for termination because all RAD correspondence is microfilmed and promptly
place on the public record and thus would:disclose the conﬁdenual enforcement
proceedmg .

E. Reviewing Responses

Staff should ensure that the file contains resporises from all respondents who were
notified of the complaint Respondents have the opportunity to demonstrate in writing
why no action should be taken against them before the Commission proceeds to a reason-
to-believe-finding; 2USC. § 437 g(a)(1). If there are respondents who have not
responded to the complaint, staff should confirm that the notification letters have been
addressed properly and sent, but further action generally is unwammted

" In revnewmg responses staff should note whether t.hefspondcm has: rcsponded
fully to’all allegahons raised by the. complaint, whether the respondent has submitted
supporting docufnentation, and whether the respondent has answered under oath, subject
to penalty of perjury, etc. These are factors that may be taken into consideration in -
deciding Whether to recommend RTB and may help shape the initial discovery requests

2 If the case is an internally-generated referral, ensure that the referral is complete.
Read it fully. Note that charts created for a referral by RAD may be available for
electronic-mail transmission to your computer account for inclusion in your reports.
Contact a RAD secretary to arrange a transfer, but do so as soon as possible after the case
is activated.
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F. lnitial Actions Check List

Use the following check list when performing the necessary tasks in a new case.

. 'RFAI(:) revxcwed md answend Vv S
j Exwadon ot‘ﬂme u:queu(s) mwmd and mxed

All responses received and reviewed
Case outline/supervisaf consultation f~_.. -

|1 |_|_ I'I;E;.I“'-I"'l

A. Scopc a e ‘:

At this phase in the process, information gathering and research is limited to
information available to the geneéral public, imemally generated information, and
information provided by respondents. It is not until after the Commission has found
reason to-believe that a violation of the Act has occurred, that information can be
developed through formal or informal mvesugation techmques. 2 US.C. §437g(a)(l).

Ofien, mformauon that is available to the general public and intemally gen.ated
information will provide a firm factual backdrop against which a RAD referral or
complaint generated matter can be measured. For example, if a respondent is a
corporation or a partnership, comprehensive information conceming the entity and its
subsidiaries may provide importam pieces of the puzzle. Likewise, information filed
with the Commission on a conduit report or other committee filings with the Commission
can be compared with information filed by a candidate and his or her authorized
committee.
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B. Public Information Sources

The following is a list of sources available to the general public. This list is not
comprchensive, and the FEC librarian may be consulted for additional information.

WESTLAW/LEXIS. Although these sources can be used to research
issues which have beeén litigated by the Commission, the library has copies
of all such cases, and stopping in to visit the librarian may prove to be a
time saver. These services are helpful in resolving other types of legal
issues which are raised by a mpondent concerning, for example, privacy

or conﬁdenmhty manm .

Dun & Bmdstrect Dmtsprml Service., This is a computerized service
which provides compnhensxve mformauon on over 95% of all U.S.
businesses. Due to the high cost involved in running the report, the

: scmce 13 avanlable only thmugb the FEC librarian.

Newspapcr Amelcs Newspaper amclcs may pn'mdc mfommlon

concerning recent developments ina niatter, and may provide background
informatien that you may not find elsewhere. Articles can also provide

. frvitful avenues for inquiry:- The FEC Press Office clips, relevant articles

.from a varicty of naticnal’ newspapu's compxlw them into News & Views,

and distributes them daily throughout the agenéy. Staff may also request

: major- newspapenmmhcs via NEX]S DlALOG or DATALINES through

the FEC librarian.

. ‘FEC Press Office. In addition, the FEC-Press Oﬂ‘lce is, responsd)le for

Press, Releases on closed MURs. These press neleas&s are informative as

. 1o agency prioritics'and- policies. Check wnh the Pres Oﬂice or in Public
-~ Records for releases thﬁl mterest you

MMndale Hubbelh Mnmndale Hubbell is an important source of
information about opposmg counsel. In addition to becoming familiar
withicounselswho rcgu!arly practice before the Com!mss.un, it is often
interesting fo-note the type of law pracucad by pmcuuoners who are not

. regulars before the'Commission. “Those pm.mxonm who are unfamiliar
.. with elettion‘law will require miore m-depth information concerning
- .agency practices and procedures. The 'FEC librarian cari ‘also access
‘West's Legal Dircctory, an on-line resource for aftorney data. Information
. about- rcspondents whio are auomeys may also bc available through both of
‘these sources.
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. State Corporate Divisions. Information conceming corporations
and partaerships is also on record at the state level. A listing of the
Corporate Division in the United States and pertinent telephone

- numbers is circulated.in OGC.

. State Ethics/Political Reporting Agencies. Information pertaining
to state campaign reports and financial disclosure statements may
be obtained from these entities. ‘

. Reference Malenal Other Dngesls/References 10 be considered
include the Almnnac.nﬂ’.nhnm and
which are publications avmlable in our FEC hbmy

C. Internally Generated lnformntxon

In addition to iriformation available to the general public, we have access to our
own internally generated information. Attachments 2-1 through 2-4 are examples of the
types of information which we generate internally, or that are- avmlable thmugh other
FEC divisions. The’ followmg isa lisung of sources: .

L EEC.Admzx_QmmnnsLAQs) '[hese opinions are available in the
. library and the.[NQY FEC computer system for searching and viewing.
They. someumcs clanfy, Commission regulations and often provide
answers to unique factual scenarios;; These:are evmlable by computer or in
the CCH reported on Campaign Finance law:-

2. EEC Closed MURs (“MURSYS"). Itis also possible to research closed

MURs for answers to resolving unique factual scenarios. This is
partnculaﬂy important in order that, to the extent possible, consistency is
maintained with Commission decisions in previous and ongoing cascs.
With regard to open MURSs, information in EPS might prove helpful for
issues. cumntly bﬂng ‘handled in OGC. i

3. Inforn i i Thc !nformauon Services Division

" has many pubhqauons available to the general public, which provnde both
general ; and spccnﬁc mformmon on various aspeets of campaign finance.

" A general overview. of those publications can'be found at Attachment 2-1.

In add;tion, the information Services Division compiles information on &
vancty of clection law topics such as.corporate facilitation and express
advocacy, which is not published but which is available to staff members.
This information can be obtaincd through a visit to the Information
Division.

4. FEC Indices. Perhaps the least understood and most underutilized
resource available at the pre-RTB stage are the nationwide statistics which
the Commission maintains. The statistics are based on information
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provided by candidates and their authorized committees and others.
Attachment 2-2, entitled Your Guide to Researching Public Records, is a
good starting point. Attachment 2-3 describes various indices, what you
can get from each and how to “run them.” Attachment 24 describes the
contributor search system.

« The contributor search system can be used to look for additional
violations, e.g., when-you have some evidence that a corporation is
engaging in illegal corporate fundraising. For example, if you
have some evidence of illegal corporate fundraising on'one
occasion during-a certain election cycle, it is possible to determine

‘how many corporate employees actually participated in the

, fundraiser. It is.also possible to determine whether corporate
,employees seem to have participated, in unusual numbers; in any
other;fundraiser during that clectwn cycle, or dunng ptcvmus
:elecuon cycles..

_» The Treasurer History Program, which was created to assist in
. '::eseafchmg Commitiee treasurers and to help-confirm a -
._‘Coxmnmcc s current treasurer status, is also helpful: ‘The program
“lists, by dauhasc, lhemames of allithe treasurers of a Committee
throughout the Committee’s existence. Consult an OGC paralegal
to receive an instruction book for the details of the program. .

. Regulations. The Explanauon and Justification (“E and J”) is an excellent
: -reference1ool for cxamuung fhe “leguslauve history” of Commission
) regulauons. It contains the, agelfxcy 's statements | ‘hal accompany the , -

promulgauon of°any regulauon asn:quued under 2USC. § 438(d) as
wcll as othe: Fedctal Regxstet noncm. e

v ey

s Thesctapcs d:sks and soon CDq

" ROMs car'be ofgmt beneiit it seatching for information in the

voluminous repéris-and financial information filéd by Presidential
committees. Searches may be conducted by various transactional codes,
e.g., fundraiser, vendor, contributor. The Audit Division may be requested
to assist this Office, and requests should be made in consultation with a

Supervisor.

D. Other Law Enforcement Agencm

Somcumcs, thc fact that another agency is also involved with’ a particular

respondent comes to our attention. For example, the Securities and Exchange
Commission may be<involved in.an enforcement matter against a corporation, or a local
District Attomey’s Office or U.S. Attorney's Office may be investigating a corporation or
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an individual respondent. [t may be possible to get the agency 10 release their internal
reports 10 us. Our investigators oftentimes may prove to be a natural liaison between the
Commission and another agency, particularly if other investigators are involved. Duc to
the natural disinclination for an agency to release information, for many reasons,
including privacy concems and their own intemal case strategy, requests to have

information released to the Commission should only be made after consulting first with .

your supervisor.
E. Clarification of Résponse by Respondents

One final resource is the. respondent him or herself. Sometimes the respondent’s
initial response to the allegations contained in the:cémplainant may be vague, and you
may wish to clarify the resporisc. Requests for'clarification are tricky due to the danger
that any communication might cross the line and be interpreted as an interview.
Interviews, are an investigative technique which'is not ptrmitted until after the
Commission has found reason to believe that the-Act hias'been violated. Therefore, it is
advisable to check with your supervisor before stumbling into this area.

Section 1V, V, and VI of Chapter 2-address'the important issues of injunctive
relief, supplements and amendritents, and hoW & stanite of limitations affects this Office.
The sections provide detailed backgrounid-information in addition to staff responsibilitics
in handling the procedurestelévant to each area. - S '
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A. Introduction

A recurring question in enforcement matters, particularly in the final days before
an election, is whether the Commission should seek injunctive relief against a respondent.
As the Commission noted in a legislative recommendation on this issue:

Even when the evidence of a violation has been clear and the
potential impact on a campaign has been substantial, without t.hc
authority to initiate a civil suit for injunctive relief, the - -
Commission has been unable to act swiftly and effectively in order
to prevem a violation. The Commission has felt restrained from
seeking immediate judicial action by the. reqmremcm of the statute
that conciliation be attempted before court action is initiated, and
the courts have indicated that the Commission:has little if-any
" discretion to deviate from the adxmmsunnve pmceduws of the
statute.
v Vit ,_‘,-'-. o D
,FEC mmmngmn at 57- “While the Act. cxplu::tly pmvtdes that the Commission
may seck injunctions at the end df the enfomemem process, 2 U:S:C.'§ 437g(a)(6), this
: remedy is coid comfon toa defated cand;da(e who losl an’ elecuon several momhs or
even yeals bel;orc A
. The typ:cal complamam in tlus sntuatlon wIll in thc body .of the oomplmnt, ask the °
Commission to.obtain a preliminaryi m;uncgon to preserve the status quo pending
. resolution of the administrstive oomplami 4 Because the Commission is the éxclusive '
civil enforcemeént mechaxusm for yxolanons of the Act; 2'US.C.-§ 437c(b)(1),
complainants may not go to court on their own 40 obtain a preliminary injunction agamst
an allegcd FECA: ~violation: Qmu.Ash 422 UsS. 66 ‘76 (1975) 3

ool RIS . R PR :

4 . Sometimes, pamculﬁrly o complamts not filed by counsel or ﬁled by counsel
unfamxha: with FEC practice, the, language may not speqﬁcally ask for a preliminary
:n]uncuon but for a “cease gnd dcsnst order” -or something similar. . While some other

" agencies éan issue cease and desist orders wnhout applying to a court for an injunction,
the, Commnssmn has no-such authotity.* This Oﬂice s long-standing policy has been to
treat any ‘similar requut asa requwt thal thc Commxssnon obtam a prehmmary m;unchon

5 For more dctall on the treatment of :équcsts for mjuncuve relief over the 20-year
history of the Act, see Cont, 422'U.S.'at'66 g1 5eq.; MURs:1167, 1168 and 1169 (“the
Nashua Telegraph MURs") (early case of expedited enforcement action); Duirkin for ©.S.
Senate Comm. v, FEC, (1 976-1990 Transfei Bmder] Fed. Elec. Camp. Fin. Guide (CCH)
1 9147, at.51,115 (D.N.H. 1980) (questioning; in dicta, legality of Commission's actions
in L{a;hug_nlggmph cases); former Enforcement Procedure 1993-2; and the First General
Counsel's Report in MUR. 3975 (example of recent practice under highly unusual, if not
unique, circumstances). Please note.that, as of this writing (May 1996) MUR 3975
remains open.
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B. Legal Provisions Relevant to Commission’s Authority to Obtain

Injunctions
1. 2US.C.§437¢

Section 437g(a)(2) provides that
the action mandated when a person is
“about to commit” a violation of the
Act is a finding of reason to believe and
commencement of an investigation.
Moreover, section 437g(a)(1) provides
all respondents 15 days to respond to
complaints, and the Commission's
regulations,at 11 CF.R. § 111.6,
provide that the Commission shall take
no vote, other than a vote to dismiss, on
a complaint until a response is received
or the 15-day period is past. One court
has suggested that expedited review
that ignores the 15-day period violates
the statute. Durkin for U.S. Senate
Comm. v. EEC, {1976-1990 Transfer
Binder] Fed. Elec. Camp. Fin. Guide
(CCH) Y9147, at 51,115 (D:N.H.
1990). Even after a finding of reason to
believe, section 437g provides no
authority to seek an injunction until the
failure of post-probable cause
conciliation. 2 U.S.C. § 437g(a)(6).

2. 2 U.S.C. § 437d(a)(6)

Reference to injunctive relief
also appearsat 2 U.S.C. § 437d, which
lists the Commission’s organic powers.
These include the power to “initiate
(through civil actions for injunctive . . .
relief) . . . any civil action in the name
of the Commission to enforce the
provisions of this Act.”

% SIDEBAR ABOUT INJUNCI' IONS

An njuncuon is smp!y an order ﬁom a:court telling a
person either'to do somethmz or to stop doing it and/or notdo it in
the future. <Ifthe person d:sobcys ﬁ\e order, the person can be held
in comcrnpt of court.’” &

Thcrc are three different types of injunctions that courts
can grant, Tempomry restraining orders, or “TROs", are very
short-term, emergency orders to a partyto stop doing something
until a judge can decide a motion for a preliminary injunction.
TROs canpot:last [onger than ten'days, and can be renewed once
for an additional ten days.. F. R.:Civ. P. 65(b). Preliminary
injunctions, the injunctions with which this. Part of the Enforcement
Manual is most concemed, are similar to TROs except that they last
longer and cannot be issued without a hearing involving both
parties. They preserve the status quo uatil the final disposition of &
case. . Permanent iinjunctions are ﬁnal relief, based on a court’s

full-scale -adjudication of . a . case. . They: require a party to
pcrmanemly da, or refrain from domg, something (ahhough they
can be hﬁzd or modxf'ed)

Coum genera!ly apply a four-part test to determine
whether a preliminary injunction should be granted in a particular
case. While the specifics vary by jurisdiction, the four parts of the
test arc usually along these lines: (1) Has the party secking the
injunction demonstrated a substantial likelihood that it will win on
the merits of the case? (2) Is a preliminary injunction required to
prevent jmeparable harm to the plaintiff, or 1o someone else? (3)
Would a preliminary injunction cause undu¢ harm to the party to
be enjoined? (4) Would the preliminary injunction serve the public
interest? . However, this test is not absolute. "The U.S. Court of
Appeals for the D.C, Circuit has noted that a preliminary injunction
can be granted either when the plaintiff demonstrates some harm if
the preliminary junction were denied and a high likelihood of
success on the merits, or when it demonstrates a great deal of harm
without one and some: likelihood of success on the merits. Cuomo
Y. NRC, 772 F.2d. 972, 978 (D.C. Cir. 1985).

The question is whether this provision constitutes an independent

basis for obtaining an injunction, or whether it is merely in aid of section 437g(a)(6).
An examination of other agencies’ enabling statutes indicates that section 437d(a)(6) may
not provide an independent basis for seeking a preliminary injunction.
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Generally, other agencies that seek preliminary injunctions in aid of their
enforcement processes have specific statutory authority to do so. For some of these
agencies, the authority is an integral part of their enforcement statute, for others, the
authority is in a stand-alone statute that is in addition to their regular enforcement
procedures. Moreover, cases indicate that where an agency has sought injunctive relief
outside the context of a specific enforcement proceeding—just as the Commission might
want to seek an injunction under 2 U.S.C. § 437d(a)(6) without beginning the 437¢g
enforcement process—the agency has had stand-alone statutory authority to do so,
separate and apart from either the agency'’s statutory enforcement provisions or its
organic powers. By contrast, section 437d(a)(6) is neither part of the Commission’s
statutory enforcement provision, nor is it a freestanding section dealing only with
injunctions.

Thus, it appears that section 437d(a)(6) is more appropriately viewed as part of an
organic listing of the Commission’s powers rather than as an independent statutory basis
for injunctive relief. .

3. The All Writs Act

" The All Writs Act, 28 U.S.C. § 1651, provides that “the Supreme Court and all
courts established by Act of Congress may issue all writs necessary or appropriate in aid
of their respective jurisdictions and agreeable to the usages and principles of law.” Ina
narrow range of emergencies, the Commission could invoke the All Writs Act to obtain
an injunction preserving the jurisdiction of the Commission and of the U. §. District
Court which would consider any.subsequent enforcement litigation under 2 U.S.C.

§ 437g(a)(6). See FTC v, Dean Foods Co,, 384 U.S. 597 (1966). But cf, Sampson v,
Murray, 415 U.S. 61, 76-78 (1974) (narrowing Dean Foods). However, in almost all
FECA enforcement proceedings, respondents remain subject to sanction for violating the
Act, even if the sanction is not imposed until after the election. Therefore, while a
preliminary injunction might prevent further harm from an illegal activity, it would not be
necessary to preserve the Commission’s jurisdiction over the matter. Situations in which
it would be appropriate for the Commission to seek a preliminary-injunction under the All
Writs Act would be extremely rare and would require that a particular respondent be on
the verge of effectively ceasing to exist because of an impending merger, a likely
dispersal of assets in an attempt to hide them, or some other similar development.

4. First Amendment Considerations . - '

Unlike restrictions on contributions, restrictions on expenditures “necessarily
reduce[] the quantity of expression by restricting the number of issues discussed, the
depth of their exploration, and the size of the audience reached.” Buckley v, Valeo,

424 U.S. 1, 19 (1976). Thus, the First Amendment concerns that so oftén impact the

work of the Commission may be strongest when the question is whether to preliminarily
enjoin expenditures—especially expenditures for communications, such as newspaper or
broadcast advertisements. Not only are communications for political speech at the “core
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C. Current Enforcement Practice

1. Role of CED
) Because virtually all requests that the Commission seek mjuncnvc relief dre
contained in complaints, the Central Enforcement Docket now has primary responsibility
for evaluating requests for injunctive relief. In the overwhelming majonty of cases, CED
staff, in conjunction with the CED Leader, will determine to use the optional injunction
language in the notification letters, Enforcement Forms 8 and 9. In the event a potentially
appropriate request for injunctive relief is received, the CED Leader will brlng the
complaint to the attention of the Associate General Counsel for funher decnsion

2. Role of Staff Member After Acuvauon

It is more likely than not that by the time a matter is acnvated and transferred to
stafT, any circumstances that might have supported a-preliminary mjuncuon have come
and gone. However, if you think a newly activated case may bc a candxdatc for injunctive
relief, take the following steps—

.a. Consider whether an injunction is really warranted. Refer to'the four-part test
for.an injunction discussed in the aocompanymg ‘sidebar. Consxder whether
your facts meet this test.

b. Check the complaint and the notification letters Did the complainant mquest
injunctive relief? If not, the facts would have to be mast extranrdmary for the
Commission to consider proceeding on its own to request an irij unction. If so,
check the notification letters and determine whctha thcy referred to the
request for injunctive relief.

¢. Talk with CED. Ifthe optional language reganimg injunctions was included
in the notification letters, the CED.staff or CED Leader can‘tell y you why they
determined not to go further, or whether the rnatter was discussed with the
Associate General Counsel. If the injunctive language was not included, they
can tell you why not.

d. Talk with your supervisor. If you still believe injunctive relief might be
warranted, discuss the matter with your supervisor for further consideration.
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e. Finally, if the General Counsel determines that the matter really does warrant
seeking a preliminary injunction, you will need to prepare an expedited
memorandum to the Commission explaining how the matter satisfies the
four-part test, and under what authority the suit can be brought, with a
recommendation that the Commission authorize this Office to sue for an
injunction.

V.  SUPPLEMENTS/AMENDMENTS

After filing 8 complaint, complainants sometimes discover additional information
about the allegations, or believe that more parties are involved. This can occur while the
case is in CED, or after the case has been activated. Because different action is required
depending on whether the additional information is a “supplement” or an “amendment” to
the complaint, it is important to distinguish between the two.

¢

A. Definitions
( - A supplemem provades addmonal mformauon pertaining to the allegations in the
ongmal complaint but it does not add new violations or new résponderits. By contrast, an
amendment will involve additional violations or rcspondents to- those rmsed or named in
the ongma! complaint. ;

¢ Example: Complainant’s original complaint alleges that the Sue Z. Cue for Congress

Committee.accepted excessive contributions from the Bylnfluence PAC. The
complainant’s second submission alleges that Sue Z+Cue for Congress Committee

accepted excessive contributions from this same PAC during her earlier congressional
campaign. This second submission-would be a supplerietit to the- -original complaint
because it relates to the same violation and to the same Respondents. If the second
submission alleged that the candidate filed reports late, accepted excessive
contributions from ten other contributors, including corporations, then the submission
would be considered an amendment as it implicates other respondents and other
violations (possible Section 434 and 441b violations).

' B. Tecbnical Réﬁt;iremenis And Procedures

An amendment must meet the statutory requirements for a proper complaint.
2 US.C. § 437g(a)(1). Anamendment shall be in writing, signed and sworn to by the
person filing such amendment, shall be notarized, and shall be made under penalty of
perjury. The notary must represent as part of the jurat that the swearing occurred. If the
amendment received by OGC lacks any:of the requirements, there is a'defect in the
amendment. Normally, because amendments and supplements are often received before
case activation, Central Enforcement Docket performs the appropriate notifications.
However, if you receive an amendment after a MUR has been assigned to you:
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o Check whether the amendment meets the requirements for a proper complaint;

o If applicable, notify the complainant of any defect (use Form 11A in the
Enforcement Form Book) and notify respondents that a defective amendment
was filed;

o If proper, prepare a letter to the complainant acknowledging receipt of the
additional material (use Form 11 in the Enforcement Form Book).

o If there is no defect in the amendment or after the defect has been cured,
copies of the amendment should be sent to all respondents implicated therein
(use Form 12 in the Enforcement Form Book). If the amendment names
respondents who were not named in the original complaint, mail copies of the
amendment, and, if appropriate, copies of the original complaint to the new
respondents. If the amendment, standing alone, is sufficient to give the new
respondents adequate notice as to the allegations against them, it may not be
necessary to include a copy of the original complamt

e Notify Docket of the names of new respondents

A supplement, as noted, does not add new violations or respondents. Since it
essentially embellishes or provides additional information pertaining to the al)egauons in
the original complaint, it does not need to meet the ‘statutory requirements for a proper
complaint and respondents are not afforded additional tiine to respond to a supplement
As with amendments, if you receive a supplement in a case assigned toyou, notification
must be sent to the complainant and respondents. Staff should

1. Send a letter:to. the complainant acknowledging receipt of the additional
material. Use Form 11 in the Enforcement Form Book, deleting referénces to
“amendments;” and
2. Send copies of the supplementary material to the existing respondents. Use
Form 12 in the Enforcement Form Book but do not include that portion
relating to-“amendments” (e.g., additional time to réspond).

C. CED Procedures

CED procedures for processing amendments and supplements prior to ca: »:
activation are the same as described above. It is possible that a MUR may be activated
after an amendment has been received, but before responses are due. Therefore,
enforcement staff should:

6 Docket circulates all amendments to the Commissioners for their information.
When additional respondents are named in an amendment to a complaint, send an e-mail
to Docket stating the MUR number and the names of the new respondents. Notify
Docket of the changes as soon as practical. The information will be used to update the
Enforcement Status Sheets as well as the MUR Tracking System ("MTS"), which
eventually will replace the Status Sheets.
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1. Check the file to determine when additional responses are due.
2. Check with Docket to confirm that Docket is aware of all of the respondents in
the case.

While it is generally CED’s concern, Enforcement staff should know who needs
to be notified when OGC receives a supplement or amendment. Attorneys and paralegals
should consult with CED staff any time they notice in the file that an amendment or
supplement has been received in order to verify that all parties have been properly
notified. If you find that a complainant or respondent has not been notified, it is your
responsibility to-immediately notify the parties, giving them the required.amount of time
to respond, and to provide a copy of the documents to Docket (routed appropriately
though the team leader). 4

D Referrmg to New lnformaﬁon

Before'riew mformauon ofﬁc:ally becomes an: amcndment -or supplcment Jt may
Be referred-to in cortespondence as:“additional information pertaining to the allegations
in” the comiplairit f the MUR.: That is the phrase used in the form letters and should bey
used in‘otheicommunications with the parties-until:a determination-is:made as to:whether
we cons'ndemhe new ‘inforniation to. be an amendment.or a:supplement. Thereafter, you,
should-refer to'thenew: submxsston as an “amendment”’ or “supplement,” as the case may

A. Background ‘ g : ,ﬁ;;ﬁl

“fhe RECA has'a three year statute.of limitations at 2 U.S.C: § 455,but that.is only
for crimingl mitters. See FEC v, Lance, 617 F:2d 365, 372 (5®.Cir. 1980), later.; -
proceeding, 635 F.2d 1132, 1138 (S"-Cir. 1981)(én.banc), gert: denied, 453 U.S: 917
(1981). Until recently, the Commission argued that no statute of limitations applied to its
civil ¢nforoément:actions. However;iin EECv.* s, 104.8¢3d 237 (Sth Cir,:1996),<
_the 9th ' Ciréliit held that the'general five-year statute of llmltatxonswn enforcemient.of
civil '}’ienaltxes, Section’2462 of Title 28, applies as d genieral matterto the: FECA’S isection
437g enforcement lxtlgatxon cases seekmg the. lmposmon of civil. pcnaltles

A Tt R A ST

S N S A L creorn s MRS

' Mady s:gniﬁcant Questions remain about application of thxs statute 'of lmf' tations.
Thereforebe aware that this is afluid.area and is subjeet to-ongaing litigation, so you
must not rely solely 'on these materials: For a fullerexplication of the numerous equitable
tolling, accrual and scope issues, please consult the March 4, 1997 General Counsel’s
Reéport, 28 U.S.C. §:2462 Statute of Limitations; the January 10, 1997 Memorandum to .
the Comunission Petition for.Rehearing, and Suggestion for Rehearing En Banc, In
Federal Election:Commission v. Williams; and the April 28, 1995 General Counsel’s

Report on Statute of Limitations. The sidebar describes the timeline of the caselaw in this
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area; the text below describes the provision at issue, the basic rule, and the issues that
staff should keep in mind.

B. 28 U.S.C. § 2462
The federal statute of limitations at Section 2462 provides:
Except as otherwise provided by Act of Congress, .an-action, suit or
- proceeding for the enforcement of any civil fine, penalty, or forfeiture,

“pecuniary or other wise, shall not.be entertained unless commenced within
five years from the date when the claim first accrued.

As a general matter, accrual under this provision is the date the violations
occurred. The EPS system contains a field for:statute of: limitations date.and in most
instances this will be 5 years from the date of the earliest violative activity in the matter.
Most matters that address. current-activity-will be concluded.in advance of the five year
statute of limitations but be:aware of this limitation particularly for matters that may be 1-
2-years old when activated, or that require a lengthy investigation, or involve protracted
'subpoena enforcemem procecdmgs S_mff_shgmd_pﬂ_qamﬁ;uncm;mug_qnsmhm

2 i atute of limitations.. While .
this statute of lxmnauons does not bar. adrmmstratxve mvestlgatxons and whlle italso .
would not preclude respondents from agreeing to pay a penalty in a conciliation
agreement, in most instances the Commission will not wish to pursue matters where there
is no prospectithat a judicial remedy would be available if the matter proceeds.that far.

Here is a list of possible issues relating to the scopé of section 2462, éccﬁiél., and
"equitable tolling:

¢ Respondents-can by agreement waive the statute or toll its running for specific
periods, e.g. to engagé in pre-probable cause conciliation, to extend time periods for
responise, etc: (seéA'ttachment 2:5-for an examp‘le). .

o “Section 2462 " Jiotipre 3 inj i jef. FEC v,
The Christian Coalition, __.: F Supp ., 1997WL276048 (DDC 1997) EECv.
NRSC 877 F. Supp. 15, 2021 +(D.D.C. 1995): See also Holmberg v. Armbrecht, 327
U.S. 392, 396 (1946); SEC v. Williams, 884 F. Supp. 28 (D.:Mass. 1995) (Section;
2462 does not apply to injunctive relief); United States v, Hobbs, 736 F. Supp. 1406
‘(EDVa 1990) (same) But see FEC v, Williams, 104 F.3d 237, 240'(9th Cir. 1996);
FEC:-v. Na ] Right: k ittee, 916 F. Supp. 10-(D.D.C. 1996); United
S.tmu.ﬂmmndfmnmm 821F. Supp 690 (N:D. Ga. 1993). .

. Qnamng_ox_mntmmngmglamns can alter accrual date. Ongomg vnolanons are ones

that continue to recur, .g. failure to include a debt on the debt schedule for each
report (see section 434(b)(8)). In this example, each report is a separate violation that
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generates a new accrual date. The
continuing violation theory isa
harder concept to satisfy, e.g. that

failure to itemize transactions on a
particular FEC Report is a continuing

violation until the information is
properly disclosed.

e Egquitable Tolling:

e Equitable tolling for
fraudulent concealment is
applicable to Section 2462.
EEC v, Williams, 104 F.3d
237,240 (9th Cir. 1996), id.
at 241 (2-1 majority refuses
to apply in section 441{ case),
id. at 241-43 (Judge Fletcher
dissenting).

e Section 2462 may be tolled
for some portions of the
FEC’s administrative
proceedings, either for a set
period or e.g. for the actual
duration of subpoena
enforcement proceedings. [d.
at 243 (Judge Fletcher
dissenting) (“statute is tolled
during those periods in which
FEC must follow mandatory
notice and conciliation
procedures. FECA provides a
range of 65-125 days for such
procedures,” citing Sierra
Club v, Chevron, US.A.
Inc., 834 F.2d 1517, 1523
(9th Cir.1987)). Butsee FEC
v.NRSC, 877F. Supp. 15,
19 (D.D.C. 1995); EEC.v.

Nationa! Rightto Work
Committee, 916 F. Supp. 10,
14 (D.D.C. 1996).

Case Chronology

1. March 1994: The first broad construction
of section 2462 (applied to EPA adjudication)
came in 3M v. Browner, 17 F.3d 1453 (D.C. Cir.
1994)

2. May 1994: Section 2462 does not apply
to lawsuits initiated by the Commission under
Section 437g. FEC v. Williams, NO, CV-93-
6321-ER(BX) (C.D.Cal. May 17, 1994) (ruling
at oral hearing, final decision January 31, 1995,
see entry # 6 re appeal).

3. February 1995: Following 3M, Section
2462 bars the Commission from seeking a civil
penalty, “discovery rule” of accrual does not
apply, administrative process does niot toll
statute, but statute does not apply to actions for
declaratory and injunctive relief. FEC v. NRSC,
877 F. Supp. 15 (D.D.C. 1995) (Judge Pratt).

4. April 1995: GC Report to the
Commission, dated April 28, 1995.

S. February 1996: Section 2462 applies to
FEC suits, accrual date is date of violations,
subpoena enforcement proceedings don’t toll
statute, and statute also precludes equitable
relief. FEC v. Narional Right to Work
Committee, 916 F. Supp. 10 (D.D.C. 1996)
(Judge Jackson, ruling in FEC suit filed in
March of 1990).

6. December 1996: 9th Circuit reverses
District Court, Section 2462 applies to FEC
enforcement suits under 2 U.S.C. § 437g(a)(6);
accrual date is date of violations, fraudulent
concealment doctrine applies to Section 2462
but not satisfied here; statute also precludes
declaratory and injunctive relief. FECv.
Williams, 104 F.3d 237 (9th Cir. 1996), id. at
241-243 (Judge Fletcher dissenting), reh'g
denied, June 5, 1997.

7. May1997: Section does not apply to
actions for declaratory and injunctive relief.
FEC v. The Christian Coalition, ___ F. Supp.
___, 1997 WL 276048 (D.D.C. 1997) (Judge
Joyce Green denying in part Christian
Coalition’s motion to dismiss re activitics more
than $§ years old).
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Information Services Division

Sl Functions

BELPFUL BINTS

a) Publications: Inform and update political

committees and others on the requirements of the Act
and regulations and how to comply with them.

(
{
(
(

oW

)
)
)
)

b) Training - seminars/workshops for candidates
and political committees.

c) Telephone Queries - toll free "hot line"

d) Notifications - mailed to political committees
(reporting periods and f£iling deadlines)

2. Resources for OGC Staff

a) Publications

(1)

. requirements as applied to candidates;
corporations/unions; parties; and nonconnected PACs.

(2)

Filing a Complaint, and Committee Treasurers

(3)

(4)

i) Summarizes AOs/litigation
"ii{) New Developments - Law adnmin.
iii) Recommendations - Legislative changes

forms/instructions
Campaign Guides

. "The Record" (a monthly newsletter)
Brochures

Campaign Guides - 4 guides: election law

i) Organized by subject/examples

ii) Cites to regs/AOs N
iii) More "readable" than Act/regs

iv) Corp./Labor Org. ‘94 Guide - new rules

Brochures - (20) e.g., Free Publications,

FEC Annual Report

iv) Trends

"The Record"

i) AOs (summaries/annual index)
ii) Background files avail. on each issue
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HELPFUL BINTS (cont.)

(§) Selected Court Case Abstracts (1976-1993)

i) FECA and Non-FECA cases
ii) Case ovetview

b) . “Outlines of Advisory opinions

. ¢) Assistance v/ Conpliance Matters (e.g., info.

sent to committees-in NF/LF/48-hour cases)

AOs, closedxgmas, othe;spggiﬁ

2.

a) Regulations

. (1) status of Regulations Projects (ongoing)
(2) Completed Regulations Projects

. (.3) Federal Register Notices

t4) 11 CFR - Indexes to Regulations

- committee. :epqtts,'computet indexes,

Handout -"Your, Guxde to Rdsoa:ching Public Records”
L
i , J_, A\-V-
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[ —

Your Guide
to Researching
Public Records

What's available? How do | find it?

Office of Public Records
'[ ™) 1 Clamdl coml % )
999 E Street, N.W., Washington, DC 20463
202-219-3140 / 800-424-9530 / FAX 202-219-3880

Hours: 9:00 aw - 5:00 rm, Monday ~ Friday
Extended hours during reporting periods
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FEC Public Records Available to You on ...

A Candidates

The Conmisaion compiles autiunwide waliztics 0a federal campaigas

tu help msearchen aw panticuly cuadhiaies compars wiih
nuinaalistate treads snd rankings. For (wiher eevearch, iadeses sad
computeries schic| s are available.

indexes Yo

. Lmui'ulumnlndldﬂnu-dﬁumlﬂ.knumm

candidutes.
. uumlam.um.mwwmum

ices.
o Usting of names and addresses of candidstes aning i inthe tumn
election cycte.

Pacs, Party and Other Committees

The Cummisslon prepares wnnufy aum r-.um 0a PACs, pany
. sommitiees and others, 10 pros
and ranhings of the
.- aatlsa I furthit reygarnc
tndexes
* ULisiing of all PACS sad panty commitiees, with addresses, (lml
.aames and ID) numbers, avanged alphabeticatly.or by s,
Usting of PACs amanged alphabetically by sponson

a tndividual Contributars

TheCommistion nalotsins ¢ date base of individuals wh have mads

. contributions 10 potiical commitices. For 1977 1o 1989, coaibutions

of $300 or mars were gricred. Fur 1989 w0 the prescat, conuibutions of

. 'ﬂlllummhuuumd

lndeull ‘Contributor Search Capability:

Daia on individu conuituian includes the following:
- Namne

- Occupat

common rames of PACS.
thlul of PACH 'lﬂﬂmlolMu“‘ﬂx. ﬂmmli wd

+ Uisting idstes with figures of thels recel
d cesh oa hand for e ko cycle
+ Listing of recem u;(w-dnmdcmﬂmm-ucu

o Checkiist To 'A Specific Candi
Q Using of all dovuments filed by the campaigs.
O Listing of all ducuments filed by the campaign and 8 s reference
ucqnm Giled by other commiitees which discloss PAC o pany
ibures (for or aga

wicalion costs.

Q Summary fiasncist figures on totel reaeipts, amm, coauri-
butioas (individuals, PAC, pany), cash on hand, and Jedés wc-l (]
d by (he compaign, . .

Q temized Usi of IMV!M Mﬁlﬂl e tunpll.n

Q FEC i the

Q FEC sudite of the compsign. .

Q FEC advisary opiniuns lisucd (0 the campaigh.

Q Campalgn finance reports from 1972 10 ihe presens fided by ihe
candidale &nd sny suthorized commiswess, kemiting sereipy IM
disdurssments.

Q Perwonsl Finwxclal Reports filed by Presideatial challengers, 198010
present.

Q Ash fur & listing of ihe office In each stats which vhould have 8 copy
of s candidste’s repons, of review our Combined Federal/Srate
Disclosure Direciory fou oiher disclosures svalladle ia the staies.

O Sumauy
)

the gusrent

Listing of PACs um4 by recelpes.

i oEwly Feainied commitices in the curremt clu:nn- cych.
Lining of mlw comuniitécn with their dais of wmfm
tioa.

Cmp.ua-u\upum, c..uc:uamm-auuy “wordia
. hmllummu‘lmhlm

o Checklist ToRedsarch A Bpoclllc o
© Lising of oft ducuments iteu by the communies.” e
i 4 0 totsl reeipu,

los w federal commjtices. caih v head snd by w% 3
owed v sad by the Commilice.”

2 emuzed I of isdrviduad suminbutioes ko the commiee. 5

o n-mhnm m-k 10 candulates Dy the commulice,
. incluing tndependen capendurca for w sgaimst condudates.,

Q FEC cumphance actionvlitrgation felating 10 the mmmmu

Q FEC sudits vl the commitics. .

Q HC advivry npmo- inued to (e commutics

© Campargs finkace fepans foum 197210 ihe pumn filed by e
commutes, iemiting receipe and dnbunemeans

O Listing and computer iearch eyaiem of persoms. corpurainm, tabur
‘organisations and'others coatributing 1o nua.-fedes sl acuunts of the
pulitical conmiticzs.

Usiing of PACRONYMS—the acronyms, mmxuu lﬁﬂh‘l od |

- principal place of business
- Ciy
. S
+ Tipcode
« Dake of ransecion
+ Amount of contribution
. - Name of commiiice dixclosing the contribution
+ - Thie following & examples of the various fypes of congribuior

scaiches thy may be conducted:

. ‘Scarch aa individua coniributor by their tast and/or frst aame.

¢ Ssuchaa J ¢ . by theis principal place of busingss
of okt

3 upaiioo.
s:m s Individual comtributor by their clty, aad/or sale and/or sip

« Ionkivaduad cominbulor searches may be performed one af 8 Ume o io
mwhiple ¢ uibits) 008 1 ANTOW the acival iearvh. Example: All

* + conuibutions 10 8 partcula ¢ nmitice 0a ¢ epecific dase of el

o candsdats frum
pmupd;‘ e unnes

whu list the same

‘Restrictions ao tbe Use of FEC Disclosure Documents
;. Any nformation copied frum 1uch 1¢purts oF sialements may Aot
b0 s0d o1 wsed by any peroom Jor the puspuse of sulicling contrebu-

+ biuma o Jor commercial purpores. osker thoa using the aome and

ie i Jrom such

fommitsee.

JUSC Otaxd).
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THO WAYS TO GET INPORMATIOR ABOUT A CANDIDATE OR COMMITTEE

1. Run an "0 index.*®

© INDEX STRENGTES AND WEAKNESSES
Strengths s

‘=gives receipt date of report

»-gives cash on hand for PARTICULAR COMMITTEE on index

.- =gives current debts for PARTICULAR COMMITTEEZ on index
-gives current address for committee

Weaknesses

~written In difficult to read langugage
-arrangement of reports difficult to read

-does not give easy to read information re: CoHand

‘2' Firet run & “short E index” then run an "L .index" (CAN's)
'f0n First run a "C index" then Tun 8 "k index." (PACs)

\E s C IﬁDtX STRBNGTBS AND HEARNBSSBS

“S:tengths y
-gas: y resdable, organxzed £o:mat

,weaknesses . .
=No f}st;.g of CoHand,?réceipt dates of reports, current debts

&

L & K INDEX STRENGTHS AND WEAKNESSES

Strengths

~-Eagiest to read

-Gives information on candidate loans (L)

~Givee total CoHand for ALL AUT. COMMITTEES of candidate (L)
-Gives total debt information - )

~Gives contributions to olner committees (K)

Weaknesses
ZNeed csndidate ID to.run (L)
-Need committee ID to run (K)
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CONTRIBUTOR SEARCH HINTS

1. When searching for an individual through the system, try
typing in only the last name.

‘For example: Typing in TYROL, instead of JOBN TYROL, may
bring up family member contributions that may prove useful in
"your overall goal. This will also allow you to pick up intials
and nicknames. ie: J. TYROL or JACK TYROL.

2. Try limiting the search by using the state and city
selections.

For example: Typing in a fairly common name like JOHN SMITH
could bring up a host of unwanted individuals making the search
unnecessarily cumbersome. However, if you know the state and/or
city the individual lives in, you can narrow your field by
selecting these options and then typing in JOHN SMITH. This way
you won't be getting people from all over the country.

3. Use state searches only when limiting your field for other
searches. Running a search for most states will tie up the
system and take hours to print. If a state search is absolutely
necessary, arrange to have DATA Systems run it on one of their
high speed printers.

4. Be careful hitting the return key as you are entering
searches into the system. The computer will always acknowledge
a pressed key. A momentary loss of patience can result in the
loss of a time consuming search.

S. Remember that place of business searches are not all
inclusive. They will not, necessarily, pick up all
contributions made by employees of a certain organization.

For example: By typing in SMITH, JOHNSON, & PEABODY, your .
search will bring up only individuvals that listed their place of
business as SMITH, JOHNSON, & PEABODY. Employees who Jisted

their place of business as ATTORNEY or LAWYER will not be
included in the search.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

)
Friends of (= )
nd QR s Treosurer ) MURGEE

)
Congresswoman Qg )

)

CONSENT TO EXTEND THE TIME

TO INSTITUTE A CIVIL LAW ENFORCEMENT SUIT

Respondents, Friends of QENnENNNNRNN; o5 Treasurer, and
Congresswomangmsissiassp, hereby consent to extend the time to institute a civil law
enforcement suit for a period of five calendar days from the expiration dato of the fivo-year
statute of limitations found a1 28 U.S.C. § 2462, or any other statute of limitations or reposc that
may be applicable, should the Commission institute a civil law enforcement action against the
respondents in MUR 4160 pursuant to 2 U.S.C. § 437g(a}(6). There shall be no additional
consent to extend the time to institute a civil law enforcement suit without the writtzn consent of
the respondents.

0&,(,. 2'! % 7
B. Holly Schadler, Esquire Date !
For the Respondents
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FEDERAL ELECTION COMMISSION IR R
WASHINGTON, D C 20463

January 10, 1997

TO: The Commission

FROM: Lawrence M. Noble/!
General Counsel ; b

1"! ff" '
Richard B. Bader + /% i
Associate General Counsel ¢

Rita A. Reimep X~
Attorney

SUBJECT: Petition for Rehearing, and Suggestion for Rehearing En Banc, in Federal
Election C . Wil

On December 26, 1996, a three judge panel of the United States Court of Appeals ¥
for the Ninth Circuit issued a decision in Federal Election Commission v, Williams, No.
95-55320. That decision held, inter alia, that the five-year statute of limitations for filing
suit to enforce a civil penalty established at 28 U.S.C. § 2462 applies not only to judicial
proceedings to enforce civil penalties already imposed, but also to proceedings seeking
the imposition of these penalties, including the Commission’s law enforcement suits
under 2 U.S.C. § 437g(a)(6). The court also held that § 2462 applies to actions for
injunctive relief, and that equitable tolling did not apply to these facts. A petition for
rehearing would have to be filed by February 7, 1997.

In reaching this conclusion, the Ninth Circuit relicd heavily on the District of
Columbia Circuit holding in 3M Co, (Mingesota Mining and Mfg.) v. Browner, 17 F.3d
1453 (D.C. Cir. 1994). The D.C. Circuit reached a similar result in Johnson v, SEC, 87
F.3d 484 (D.C. Cir. 1996). In each instance the Solicitor General declined to seek a writ
of certiorari from the Supreme Court although, in Jobnson, 18 federal departments.and. ., .
agencies wrote letters recommendmg that he do so.

In this case, the Commission found reason to believe that Larry Williams made
excessive contributions and contributions in the name of another in connection with Jack
Kemp’s 1988 presidential campaign. The violations involved the sale and resale of 1988
Philadelphia Eagles Superbow! tickets.
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The Commission argued that § 2462 applies only to actions to enforce a pre-
existing civil penalty, not to actions to impose one or to seek injunctive relief under the
Act. The district court agreed, but the Ninth Circuit Court of Appeals reversed and held
that § 2462 applies to the Commission’s actions. Applying 3M v, Browner, the court
held that the five year period began to run no later than the date of the last violation. The
majority opinion held that the “FECA'’s campaign finance reporting requirements are, as
a matter of law, sufficient to give FEC ‘notice of facts that, if investigated, would indicate
the elements of a cause of action[,]’” slip op. at 8-9 (citations omitted), ignoring the fact
that the reports on their face showed only lawful contributions.

Dissenting Judge Fletcher noted that “the very nature of the offense at issue -
making a political contribution in the name of another person in order to exceed the
$1,000 limit on contributions - involves using deceptive methods to conceal violations of
the campaign-finance laws.” She reasoned that the five year period should run only from
the time evidence of a violation becomes available, since “[i]t seems only logical that the
discovery rule apply when the defendant’s deception in the course of committing a
violation prevents discovery of that violation.” /d. at 11.

The Office of General Counsel has checked with a large number of government
departments and agencies to learn their current stance on the 3M holding. While each
faces somewhat different circumstances, the large majority feel these decisions were
wrongly decided and have major concerns about how they will impact on their current or
future operations. (The remainder either do not believe that the rulings apply to them, or \
have found that they are abie to comply with the shorter deadline.) We found only one
agency, however, that is actively seeking to overturn 3M Co, and Johnson.'! Otherwise,
as one contact stated, and others echoed, this is considered a “done deal” that they now
must live with.

The Office of General Counsel believes that the Commission should also accept
the court’s core application of 28 U.S.C. § 2462 to its enforcement suits as the current
state of the law. While we disagree with these decisions and would like to see them »
overturned, there appears little likelihood of this happening, given the Department of i
‘Justice’s attitude and those of these other agencies. Accordingly, absent objection by the
Commission, we do not intend to seek reheanng from the Ninth Circuit on Lhat question,
and we will not contest that basic proposition in other litigation in the future.? The
Office of General Counsel will prepare a memorandwn recommending action in pending
MUR’s based upon this conclusios.

! HUD has advised us that, while it is not currently party to any litigation addressing this issue, it will
seek to overturn 3M and Johnson at the first opportunity.

? The Christian Coalition has filed a motion to dismiss two counts of the Commission’s complaint against
it, involving 1990 activity, on the basis of 28 U.S.C. § 2462. While we will not contest that § 2462 is
applicable, we will argue that it should not be construed to require dismissal of other charges. Some of the
reasons for this are set out infra.
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We believe, however, that the Williams majority’s application of 28 U.S.C.
§ 2462 to the facts of this case should not be accepted at this time as it relates to the
issues of equitable relicf and equitable tolling. The panel majority’s suggestion that the
Commission could have begun an investigation based upon the disclosure reports filed by
the Kemp Committee ignores the fact that those reports disclosed only what appeared to
be individual contributions complying with the contribution limitations. Such a report,
by itself, does not support a finding of “reason to believe” that a violation has been
committed, and without such reason to believe the Commission is precluded by statute
from investigating. Accordingly, we intend to ask the Ninth Circuit to reconsider this
question en banc. In addition, we plan to seek reconsideration of the panel’s conclusion
that § 2462 bars equitable relief as well as civil penalties. See EEC v. NRSC, 877

F.Supp. 15, 21 (D.D.C. 1995).
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AGENDA DOCUMENT Ro. X97-15 - RECERILS

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ; 28 U.S.C. § 2462
) Statute of Limitations
- i -SERSITIVE
| :'.‘:TiA_R; T '199'7' b

' #
GENERAL COUNSEL'S R.E.PORT 3“;?‘" ST

| INRODLCIION  EXECUTIVE SESIN .

On December 26, 1996, the United States Court of Appeals for the Ninth Circ‘:u;:r;

‘"li §

—-—

issued a decision in Federal Eléction Commission v. Williams, No. 95-55320 (9th Cir. =
Filed Dec. 26, 1996). That decision held, inter alia, that the five-year statute of
limitations for filing suit to enforce a civil penalty established at 28 U.S.C. § 2462 applies
not only to judicial proceedings to enforce civil penalties already imposed. but also to
proceedings seeking the imposition of these penalties, including the Commission’s law-
enforcement suits-under 2 U.S.C. § 437g(a)(6). ‘

As noted in the memorandum regarding the filing of a petition for rehearing, the
Office of General Counsel believes that the Commission should accept the court’s core -
application of 28 U.S.C. § 2462 1o its enforcement suits as the current state of the law.
See Memorandum to the Commission, Petition for Rehearing, and Suggestion for
Rehearing En Banc, In Federal Election Commission v. Williams, dated January 10,

1997. Asalso note&, howéver. we have sought further review of the count’s decision
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relating to issues of equitable relicf and equitable tolling. /d. See also FEC v. NRSC, -
Sﬁ F. Supp. 15, 21 (D.D.C. 1995). |

Thi; General Counsel’s Report discusses the impact of 28 U.S.C. § 2462 on the
Office of Gencral Counsel's enforcement caseload.* This Report describes the 45 active
and inacﬁve:’: enfox;cincnt matim ch are potentially affected by the application of the
five-year statute of limitations under 28 U.S.C. § 2462, and ‘m‘akes recommendations fot.
cach of the potentially at_fected matters. This Report addresses all cases where the statute
of limitations pomnéaﬂy expires, or partially expires, bythe end of calendar year 1997
(December 31, 1997). ‘

The Office of General Counsel is recommending that of the 45 matters potentially
affected by the statute of limitations, 18 matters be closed at this time. ‘By doing so, this
Office believes @at it will be able to devote more resources toward more recent activity,
particularly those matters that arose froxg the 1996 electioncycle. To.avoid potental
statute of limitations problems in the future, this Office will track its cases against the
relevant statute of Jimitations and wiil perform regular reviews of its caseload. In
addition, this Office will be making periodic recommendations to the Commission with
resgect to matters that may be affected by the application of the five-yéar statute of

limitations under 28 U.S.C. § 2462.

! Pending the court’s decision, issues such as equitable relief, equitable tolling and ongoing

violations, will remain open. In some instances, although issues such as equitable tolling and equitable
relief may still be viable, this Office has cited other factors to support our recommendation to close the
matter. See, e.g., cases involving apparent violations of 2 U.S.C. § 441a(f).

2 This Report addresses enforcement matters assigned to the Public Financing, Ethics & Special
Projects (“PFESP”) and Enforcement arecas.

e

1997 Enforcement Manual
55 of 426



This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural materials.shtml.

-3-

II.  CASE DISCUSSIONS
This section provides brief descriptions of the 45 pending enforcement marters
assigned to the PFESP and Enforcement areas, including the PFESP Docket and the
Central Enforcement Docket (“CED"). Sixteen matters are active PFESP enforcement
matters; 12 are active Enfomément matters; iO are assigned to the PFESP Docket as
inactive matters; and 18 are assigned to CED. However, 6 of those cases assigned to
CED for which the statute of limitations will expire in whole or in part by December
1997 are included m the cases recommended for closure in the pending Enforcement
Priority Report.’ Five other similarly-situated cases will be closed out under the
. .Enforcement Priority System before the statute of limitations expires.*
In any event, this Office recommends closing 18 of the 45 potéﬁﬁaﬂy .a.ﬁ'ected
matters and pursuing the remaining 27 matters. The first section discusses the 18 matters
- this Office recommends for closing, and the second section discusses the 27 matters

which this Office recommmends remain open.

) These cases are: MUR 4258 (NRSC); MUR 4260 (Bob Packwood / Auto Dealers); MUR 4262

(Oregon Republican Party); MUR 4265 (NRSC / Phil Gramm); MUR 4332 (Bill Thomas Campaign
Commitiee); and MUR 4371 (The Employment Group).

These cases include: MUR 4274 (GOPAC); MUR 4404 (Friends of Steve Stockrmnan); MUR 4462
(Ellen O. Tauscher); MUR 4272 (Bishop for Congress); and MUR 4485 (Perot 92 Commitiee).
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A.  Cases this Office Recommends the Commission Close (18)
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1. MUR 3351 (Americans for Free International Trade / Toyota)
(complaint-generated)(‘92 cycle)
Enforcement Team 3
EPS #80/Tier 1

Representative Helen Delich Bentley filed this complaint in June 1991; the case
was activated in June 1991. This matter principally involves the allegation that Toyota
Motor Sales U.S.A., Inc. solicited, collected and forwarded dealer contibutions through
its regional distributors (both wholly and independently owned) to two non-connected
PACs (Auto PAC from 1983 -1989 and AFITPAC from 1990-1991). The remaining
respondents in this matter are Toyota, Auto PAC, AFITPAC and the two independent
distributors — Southeast Toyota Distributors, Inc. and Guif States Toyota, Inc. After an
extensive investigation, on

Based upon the facts and circumstances presented, we recommend that this case be
closed. ‘
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2 MUR 3571 (Bush-Quayle ‘92 Primsry, Bush-Quayle ‘92
General Committee)
(complaint generated) (‘92 cycle)
PFESP Team I
EPS I #75/Tier 1

This matter was generated by a complaint filed with the Commission on July 30,
1992, which alleged that the Bush-Quayie ‘92 Primary Commitree used surplus campaign
funds to influence the general election. This issue is inextricably linked to the
Comumission’s audits of the Bush-Quayle ‘92 Committees and the resulting repayment
determinations. This matter was transferred to CED on February 4, 1994. The case was
transferred from CED to PFESP on December 31, 1994,

On August 17, 1995, the Commission made a final determination that the Primary
Commirtee must repay $323,832 1o the United States Treasury, including a pro rare
repayment of $106,979 for non-qualified campaign expenses related to the general
election and a repayment of $216,853 ‘for matching funds that the Primary Commiuee
received in excess of its entitlement. The Statement of Reasons approved by the
Commission also contained a recommendation that the Compliance Committee reimburse
the GEC $182,78S5 in order to eliminate the GEC’s expenditures in excess of its overall
expenditure limitations, which resulted from the payment of expenditures related to the
general election campaign by the Primary Committee. The repayment and the
recommended reimbursement arose from expenditures related to the general election
which were paid for by the Primary Committee, including a newspaper advertisement
addressed to Ross Perot supporters cited in the complaint. Thus, the repayments are
based on the same expenditures that are the subject of the complaint.

On August 22, 1995, the Primary Commiuee, GEC, and Compliance Committee
filed petitions for review of the Commission's final repavment determinations and 2 joint
motion to consolidate with the United States Court of Appeals for the District of
Columbia Circuit. On November 29, 1995, the Commission granted the Comminee’s
request to stay the repayment pending appeal. On January- 14, 1997, the D.C. Circuit
remanded the case to the Commission to justify its departure from the approach taken in
the audit of the Reagan-Bush '84 Committee, or to reconsider its repayment
determination. See Bush-Quayle ‘92 Primary Commitiee. Inc. et al. v. Federal Election
Commission, No, 95-1430 (D.C. Cir. January 14, 1997).

This Office recommends that the Commission exercise its prosecutorial discretion™ ==* -
and take no further action, and close the file with respect to this matter. Based on the
court’s opinion on the prefunding issue in the repayment case, pursuit of this matter
would be problematic. Since the expenditures at issue were incurred in July and early
August 1992, this matter may be barred by the five-year statute of limitations before the
Commission could litigate this matter. Moreover, pursuit of this matter would not be an
efficient use of the Commission's resources.
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3. MUR 3582 (Carol Moseley Braun for U.S. Senate)
' (complaint generated) (‘92 cycle) '
PFESP Team 1
EPS I #36/Tier 2

On March 3, 1994, the Commission found reason to believe against the
Committee for apparent reporting violations; acceptance of a loan; and failure to properly
report contributions for primary. See 2 U.S.C. §§ 434(a)(2)(A)(ii1), 434(b)(2), 434(b)(4).
434(b)(5), 434(b)(6), 441a(f), and 441b(a). The Commission also found reason 10 believe °
that Carol Moseley Braun, as an individual, violated 2 U.S.C. § 441a(f); and Citizens for
Carol Moseley Braun and Carol Moseley Braun, as treasurer, violated 2 U.S.C. §§
441a(a)(1)(A), 441b(a), 433(a), and 434, concerning the loan trapsaction. On that same
day, the Commission voted to hold this matter in abeyance pending the completion of the
ongoing audit.

On December 31, 1994, this matter was transferred to PFESP. On February 23,
. 1995, this matter was deactivated in PFESP pending the outcome of the audit. On May 6,
1996, the Commission approved the Final Audit Report, and this matter was subsequently

.~ activated on June 25, 1996. This Office has received additional information from the

audit that provides support for taking no further action on the issues raised in this maner.
Specifically, two of the three alleged reporting violations now appear to have been
materially corrected: the Committee filed amended disclosure reports that corrected the
problem of misreporting addresses and purposes in connection with expenditures, and the
misreporting of expenditures outside of the reporting period. See Final Audit Report on

.. Carol Moseley Braun for U.S. Senate, Finding II. E. The other reporting violation -
failure to report payroll taxes -- appears to involve approximately $25,600 and only two
individuals,

In addition, the audit reviewed whether primary election contributions were
misreported as general election contributions as alleged in the complaint, but neither the
Interim nor the Final Audit Report found this alleged violation to be significant enough to
warrant an audit finding.* The auditors also could not locate the actual funds comprising
the $10,000 loan made from Senator Braun's state committee for her personal use.

The dates of the misreporting occurred from March 1992, and the loan to Senator
Braun occurred on February 4, 1992. Thus, the violations have occurred nearly or greater
than five years ago. The amounts at issue are relatively small ($10,000 loan, and

: The auditors, however, made a finding that the Commitiee accepted contributions in excess of net

primary debt. See MUR 4370 discussion.
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$25,600 misreporting of payroll taxes for two individuals), and because pre-probable
cause to believe conciliation has not yet occurred, the likelihood of resolving this marter
before the starute of limitations expires is slim. For these reasons, this Office
recommends that the Commission exercise its prosecutorial discretion and take no further
action in this matter and close the file. If the Commission adopts this recommendation,
this Office will include admonishment language in the notification letter.

B
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4. MUR 3586 (Democratic State Central Committee California)
(complaint generated) (‘92 cycle)
PFESP Docket (Inactive)
EPS I #45/Tier 2

This matter involves allegations that the California Democratic Party and its
Democratic State Central Committee of California - Federal accepted illegal extensions
. of credit from three sources and that the Committee circumvented the Commission’s
allocation regulations. On March 8, 1994, the Commission found reason to believe that
the Committee violated 2 U.S.C. §§ 434(b)(8), 441a(f) and 441b(a), and approved the
issuance of Subpoenas and Orders to Submit Written Answeérs.

-Due to.the ongoing audit of the Committee, however, this matter was wansferred
to PFESP on December 31; 1994. On February 23,.1995, this matter was deactivated and
held in abeyance pending the outcome of the audit. This Office-recommends that the
Commission exercise its prosecutorial discretion and take no further action, and close the
file with respect to this matter. -The activities at issue ogcurred on July 1, 1991. Thus,
litigation to recover a civil penalty may be barred by the five-year statute of limitations.
Moreover, this matter does not warrant further pursuit based on other matters pending in
this Office. : .
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MUR 3838 (Frank Riggs for Congress)
(audit referral) (‘90 cycle)

PFESP Docket (Inactive)

EPS Il #39/Tier 2

. On November 30, 1993, the Commission found reason to believe that Frank Riggs
for Congress violated 2 U.S.C. §§ 434(b)(3)(a), 441a(f), and 441b(a). Based on further
investigation,.on May 16, 1995, the Commission found reason to believe that eight loans

.. ‘made by the candidate to the Committee were excessive contributions from three of the
candidate's relatives in violation of 2 U.S.C. § 441(a)(1XA). The Commission also found
reason to believe that Frank Riggs accepted excessive contributions to the Committee in
violation of 2 U.S.C. § 441a(f). In addition, the Commission found reason to believe that
Frank Riggs diverted money from his corporation into his personal account in order to
make loans to his Committee, thereby accepting prohibited corporate coatributions in
violation of 2 U.S.C. § 441a(f).

In the General Counsel’s Report circulated in response to the FEC v. NRSC, 877

F. Supp. 15 (D.D.C. 1995), decision, this Office recommended further pursuit of this
matter. See General Counsel's Report, 28 U.S.C. § 2462 Statute of Limitations, approved
May 16, 1995. However, due to staff departures, the age of the activity and the need to
devote more resources toward 1996 cycle cases, this Office now recommends that the
Commission exercise its prosecutorial discretion and take no further action in this matter,

" and close the file. Most of the activity in this marter occurred prior to October 1990.
Thus, litigation to recover a civil penalty may be barred by the five-ycar statute of
limitations. If the Commission adopts this recommendation, the notification lerer will
contain the appropriate admonishment language.

N
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6. MUR 3841 (United Conservatives of Americsa)
(audit referral) (*90 cycle)
PFESP Docket (Inactive)
EPS I #35/Tier 2

On December 7, 1993, the Commission found reason to believe that United
Conservatives violated 2 U.S.C. § 441b by accepting prohibited corporate contributions
through extension of credit outside the ordinary course of business from three
corporations: The Viguerie Company; American Mailing List Corporation and Webcraft
Technologies, Inc. The Commission found reason to believe the corporations violated
2 U.S.C. § 441b as well. The Commission also found reason to believe that the
Committee violated various reporting statutes and regulations (2 U.S.C. §§ 432(c),
432(d), 433(c), and 434(b); 11 C.F.R. §§104.11(a),-and 104.14(b)(1)). The Office of
General Counsel conducted discovery with subpoenas for documents and interrogatories
issued to the respondents, Staff from this Office also met with counsel for the
respondents on numerous occasions. This marter was deactivated on-January 3, 1997.

In the General Counsel’s Report circulated in response to the FEC v."NRSC, 877
F. Supp. 15 (D.D.C. 1995), decision, this Office recommended further pursuit of this
matter. See General Counsel’s Report, 28 U.S.C. § 2462 Statute of Limitations: approved
May 16, 1995. However, due to staff departures, the age.of the activity and the need to
devote more resources 1oward 1996 cycle cases, this Office now recommends that the

a . .. Commission exercise its prosecutorial discretion and take no further action in this marter,
and close the file. Most of the activity in this matier occurred prior to July 1, 1989.
Thus, litigation to recover a civil penalty may be barred by the five-year statute of
limitations. If the Commission adopts this recommendation, the notification letter will
contain the appropriate admonishment language.

e s
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MUR 3969 (Fulani for President)
(audit referral) (*92 cycle)
PFESP Team I

EPS II #56/Tier 2

' On May 24, 1996, the Commission found reason to believe that the Commitiee
violated 2 U.S.C. § 441a(f) by accepting excessive contributions through staff advances
and that the staff members violated 2 U.S.C. § 441a(a)(})(A).by making the contributions
(totaling $105,114.82). The Commission also offered to enter into conciliation with the
Committee prior to a finding of probable cause to believe. The Commission took no
further action against the individual contributors. The Commission-also took no action
with respect to certain transactions between the Committee and one of its'vendors, the
Intemational Peoples’ Law Institution in light of thc concurrent 11 C F.R. §9039.3
investigation of the Committee.

This Office recommends that the Commission exercise its prosecutorial discretion
and take no further action, and close the file with respect to this matter. Most of the
activity at issue occurred prior to September 1992. Thus, even though some of the
activity is still not time-barred under 28 U.S.C. § 2462, this Officé believes that pursuing
those violations that occurred less than five years ago would, at this stage of the
enforcement process, be an inefficient use of the agency's limited resources. -
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8. MUR 4091 (Beth Cataldo)
(audit referral) (‘92 cycle)
PFESP Team II
EPS II #46/Tter 2

On October 19, 1994, the Commission found reason to believe that Beth Caraldo
knowingly and willfully violated 2 U.S.C. §§ 441a(f) and 441f by accepting excessive
contributions in the form of money orders in.the amount of $9,500 to the Tsongas
Committee, Inc. and by perminting her name 0 be used to effect a contribution in the
name of another, assisting and directing campaign staff members to use their names to
effect a contribution in the name of another and accepting conwibutions in the name of
another. On October 22, 1996, the Commission found probable cause to believe that Ms.

Cataldo knowingly and willfully violated 2 U.S.C. §§ 441a(f) and 441(f). _

This Office recommends that the Commission exercise its prosecutorial discretion

- and take no further action, and close the file with respect to.this matter. This Office
: believes that it would an inefficient use of the Commission limited resources to pursue

this matter further. The activities at issue occurred on December 30, 1991, Thus,
litigation to recover a civil penalty may be barred by the five-year statute of limitations.
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MUR 4183 (Clinton for President/Goldman Sachs and Companv)
(audit referral and directive 6) (‘92 cycle)

PFESP Docket (Inactive)

EPS 1 #70/Tier 1

The Commission, using its Directive 6 procedures, opened this matter on
April 28, 1992, based upon Goldman Sachs and Company’s apparent facilitation of
contributions on behalf of the Clinton for President Committee. On October 20, 1992,

- the Commission found reason to believe that various violations occurred and issued
subpoenas for documents. After the responses to the Commission’s subpoenas and
findings were received, this case was deactivated in May 1993. Thereafter, this matter
was reactivated in July 1994 and subsequently transferred to PFESP in January 31, 1995,
at which time, it was merged with the Audit referral which was received January 11,
1995. That Audit referral concerned the Committee’s use of Goldman Sachs® facilities
during the 1992 election cycle. This matter was thereafter deactivated in PFESP on

February 1, 1997.

This Office recommends that the Commission exercise its prosecutorial discretion
and take no further action, and close the file with respect to this matter. The activities at
issue in this matter occurred between October and December 1991, Thus, based upon the
decision in Williams, the Commission may be precluded from collecting a civil penalty
for these violations.

R e E e o
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10. MUR 4209 (Fund for California's Future)
(RAD referral)(‘92 cycle)
Enforcement Team 3
EPS #30/Tier 2

RAD referred this case to OGC in November 1993; the case was activated in

April 1994, The evidence shows that the respondent received $26,000 in contributions
from an unregistered committee on two occasions in 1992. These contributions were
made from an account containing prohibited funds and were never remedied. Respondent
then allowed its name-to be used to make contributions totaling $26,000 to 13 federal
committees. Extensive pre-probable cause conciliation negotiations failed; the case is
now ready for briefs. $15,000 of the $26,000 in issue was wansferred in February of
1992; the remaining $11,000 was transferred in October of 1992. Reason to belicve was
found against all respondents that they had knowingly and willfully violated the Act.
Evaluation of the evidence presently available in the case tends to indicate that it may not
be evidence to support a finding of probable cause for knowing and willful violations of
the Act. In view of the fact that the amount of possible civil penalty has been reduced by
over half the original amount because one transaction is beyond the statute of limitations

- .and the weakness of the remainder of the case, we recommend that this case be closed.
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11.  MUR 4267 (Democratic Executive Committee of Florida)
(audit referral) (‘92 cycle)
PFESP Docket (Inactive)
EPS T #22/Tier 2

The Audit Division referred this marter on September 28, 1996. The referral
involves two issues: (1) use of funds from a non-federal account totaling $820,269; and
(2) expenditures in connection with federal elections funded by the non-federal account
totaling $62,691. This Office recommends that the Commission exercise its prosecutorial
discretion.and take no action with respect to this maner, and close the file. The activities
at issue occurred on July 1, 1991. Thus, litigation to recover a civil penalty may be
barred by the five-year statute of limitations. If the Commission adopts these
recommendations, the notification letter will include the appropriate admonishment
language.
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MUR 4370 (Carol Moseley Braun for U.S. Senate)
(audit referral) (‘92 cycle)

PFESP Team ]

EPS II #23/Tier 2

This matter was referred on May 22, 1996. The three issues referred to this Office
involve: (1) $56,941 in contributions that were received in excess of net primary debt;
(2) $88,192 in excessive contributions and a $2,700 in-kind contribution; and (3) $12,785
in anonymous cash contributions in excess of $50. The Committee received the $56.941
in excess of primary debt in March 1992; the excessive contributions from November
1991 through October 1992; and the $2,700 in-kind contribution occurred in September
1992. Further, the Committee received the $12,785 in anonymous cash contributions in
excess of $50 in July-1992.

The Commission has not.found reason to believe on any of these findings. In
light of the age of the violations at issue and the Williams holding, it would be difficult to
continue this matter in light of the impending expiration of the statute of limitations.
Thus, we recommend that the Commission exercise its prosecutorial discretion and take
no action on these apparent violations, and close the file in this maner. [f the
Commission adopts this recommendation, this Office will include appropriate
admonishment language in the notification letters to the respondents.
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13.  MUR 4392 (Services Group of America PAC)
(complaint-generated)(‘92, ‘94 cycles)
Central Enforcement Docket
EPS #49/Tier 2

Paul Berendt, Chair of the Washington State Democratic Party, filed this
complaint in June 1996. He alleges that the Services Group of America PAC is
sponsored by several corporations that are privately held by Thomas Stewart. He further
alleges that employees of these corporations were given bonuses with the stipulation that
the employees make a $1,000 contribution to the PAC. He also alleges that in 1992
employees of companies owned by Stewart were given bonuses and then made
contributions to the Peter von Richbauer committee. In some cases, contributions were
also made in the name of the employees’ wives. The City of Seattle took action on related
non-federal matters in mid-1996. Since all federally-related activity now appears to be
beyond the statute of limitations, we recommend that this case be closed.
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14. MUR 4432 (Idaho Republican Party Federal Campaign Account)
: (audit referral) (‘94 cycle) :

PFESP Docket (Inactive)

EPS II #34/Tier 2

The Audit Division referred this matter on August 6, 1996. The matter involves
the receipt of prohibited contributions totaling $134,521. This Office recommends that
the Commission exercise its prosecutorial discretion and take no action with respect to
this matter, and close the file. The activities at issue occurred on October 21, 1992,
Thus, litigation to recover a civil penalty may be barred by the five-year statute of -
limitations in October 1997. Moreover, this matter does not warrant further pursuit in
light of other matters pending in this Office. If the Commission adopts these
recommendations, we include the appropriate admonishmeat language in the notification
letters. ‘
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MUR 4468 (Democratic State Central Committee California)
(audit referral) (‘92 cycle)

PFESP Docket (Inactive)

EPS II #43/Tier 2

The Audit Division referred this matier on September 17, 1996. This matter
involves four issues: (1) apparent prohibited contributions totaling $332,871; (2)
allocation of generic voter registration and GOTV expenses towling $551,130; (3)
. . excessive contributions resulting from staff advances totaling $24,184; and (4) non-

- federal funds being deposited into federal accounts totaling ‘$58,000. This Office
recommends that the Commission exercise its prosecutorial discretion and take no action,
and close the file with respect to this mauer. See also MUR 3586 (Democratic State
Central Commitiee California). -The majority of the activities at issue occurred prior to
August 2, 1991. Thus, litigation to recover a civil penalty for most of this case could be
barred by the five-year statute of limitations. 1f the Commission adopts these
recommendations, we will include the appropriate admonishment language in the
notification letter.
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16. MR 4591 (North Carolina Democratic Victory Fund)
(audit referral) (‘92 cycle)
PFESP Docket (Inactive)
EPS I1 #60/Tier 1

. . This marter was referred to this Office on December 4, 1996. It involves five
issues: (1) goods and services purchased apparently on behalf of Climan/Gore *92
totaling $135,733; (2) dircct mail program on behalf of Clinton/Gore ‘92 totaling

. $177.217; (3) phone bank program on behalf of Clinton/Gore ‘92 totaling $168,934; (4)
disclosure of occupation and name of employer for 649 contributors totaling $383,297;
and (5) apparent prohibited contributions totaling $64,000. This Office recommends that
the Commission exercise its prosecutorial discretion and take no action, and close the file
with respect to this matter. The activities at issue occurred prior 10 December 31, 1992.
Thus, litigation to recover a civil penalty may be barred by the five-year statute of
limitations by the ead of the year. Morcover, further pursuit of this matier would not be
an efficient use of the Commission’s resources. If the Comumission adopts these
recommendations, we will include the appropriate admonishment language in the
notification letter.
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17. MUR 4614 (Ronald Reagan's 1984 Reelection Committee)
(compiaint-generated)(‘84 cycle)
Central Enforcement Docket
EPS #62/Tier 2

Complainant Larry Brayboy filed this complaint in January 1997, in which he
alleges that Ronald Reagan's 1984 reelection campaign received an illegal campaign
contribution of $10 million from the late Ferdinand:Marcos. Mr. Brayboy bases his
allegation on a book by Ed Rollins, Reagan's 1984 campaign manager, entitled Bare
Knuckles and Back Rooms. Based upon the age of the case and lack of underlying
evidence, we recommend that this case be closed. '
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18. PM:344 (Jay Khim)
(EPA Referral)(92 cycle)
Central Enforcement Docket
EPS #46/Tier 2

This is a referral from the US Environmental Protection Agency which was
forwarded in December 1996. JWK International is a subchapter S corporation whose
sole shareholder is_Jay Khim, an unsuccessful candidate for Congress in Virginia’s 11th
District in 1992. EPA alleges that the corporation “loaned” over $335,000 to Khim's
congressional campaign between February and June 1992, then “forgave” the loans to the
campaign in July 1993. Since the statute of limitations on much of the principal activity
has either already expired or will expire by June 1997, we recommend that this case be
closed.
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B.  Cases this Office Recommends Remain Open (27)
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1 MUR 3204R (Montana Republicans)
(complaint-generated)(‘88 cycle)
Enforcement Team 1
EPS #—/Tier - (unrated)

This case is in a.unique posture. It arose out of the 1988 Senatorial campaign in
Montana. The Comniission split on the case and the complainant sued. The diswict court
remanded certain issues back to the Commission. The Commission voted on a motion
made at the table to appeal the case, which failed on a 2-2 vote. The remanded case was
revived in June 1996. Complainants resisted Commission-issued subpoenas.

Based upon the facts and
circumstances presented, and in light of the fact that the case was remanded to us by the
court for further action, we recommend that processing continue on this case.
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MUR 3546 (Clinton for President Committec).
(complaint-generated)(‘92 cycle)

Enforcement Team 1

EPS #31/Tier 2

The RNC filed this complaint in June 1992 concerning a town meeting paid for by .

the DNC which aired earlier that month.

Based upon the facts and circumstances presented,

we recommend that processing continue on this case.
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3. MIUR 3588 (The Tsongas Committee, Inc./Nicholas Rizzo)
{audit referral) (‘92 cycle)
PFESP Team II
EPS I #125/Tier 1

4. MUR 4176 (The Tsongas Committee, Inc.)
. (audit referral) (‘92 cycle)
PFESP Team II
EPS H #60/Tier 1

These matters were initiated by Audit referrals arising out of the audit of the
Tsongas Committee, Inc. Currently, MUR 3585 addresses activity by the Commirtee and
its treasurer, as well ds Nicholas Rizzo; MUR 4176 addresses activity only by the
Committee and its treasurer. The Cominission hias previously made reason to believe
findings and has completed its investigations. On February 25, 1997, this Office
circulated a General Counsel’s Report recommeriding:that the Commission take no

further action against the Tsongas Committee'in MURs 3585-and 4176. This report also

recornmends the Commission make probable cause findings, but take no further action
against Nicholas Rizzo in MUR 3585.
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5. MUR 3657 (Multimedia Cablevision)
{Representative Dan Glickman)(*92 cycle)
Enforcement Team 2
EPS #44/Tier 2

Representative Dan Glickman filed this complaint in October 1992 regarding -
immediate pre-election activity then taking place. After investigation started in October
1993 following an RTB finding, and reissuance of the Subpoena and Order in June 1994,
Multimedia refused to comply. The Commission authorized subpoena enforcement in
August 1994; since then, the case has been tied up in subpoena enforcement litigation.
On Multimedia’s appeal (and the'Commission’s.cross-appeal) from the District Court’s
enforcement in part of the Subpoena and Order,. the case was argued before the Tenth
Circuit at the end of November 1996. The court’s decision is still pending. The delay
attributable to the court action instigated by respondents provides us with a reasonable
basis to argue that the statute of limitations should be tolled for the amount of time -
involved in judicial resolution of this dispute. Based upon the facts and circumstances
presented, we recommend that processing continue on this case,
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MIIR 3664 (Bush-Quayle ‘92 General Committee)
(complaint generated) (‘92 cycle)

PFESP Team I1

EPS I #46/Tier 2

This MUR was generated by a complaint filed with the Commission on
October 20, 1992, which alleged that the Bush-Quayle ‘92 General Commitiee (the
“GEC™ and J. Stanley Huckaby, as treasurer, failed to properly report debts and
obligations for campaign-related travel on Air Force One and Air Force Two. On
January 25, 1994, the Commission found reason to believe the GEC violated 2 U.S.C. § 434(b)
and 11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report estimated debts and obligations
incurred for campaign-related travel and authorized further investigation to determine the amount
of the apparent violation. The Committee submitted all of its responses by February 23, 1994.
This matter was transferred to PFESP on December 31, 1995. The Commission denied the
GEC's request to dismiss MUR 3664 on September 10, 1996.

This Office anticipates that this matter will be resolved before the statute of
limitations runs for the activity involved. See also MURs 4171 and 4289 (Bush-Quayle
*92). The debts and obligations at issue were related to travel that occurred between
August and November 1992 and that should have been reported beginning in September
1992 through January 1993. Moreover, the reporting violations were continuing in
nature, and were not corrected until the GEC amended its reports in September 1994.
Therefore, this Office recomunends that the Commission continue to pursue this matter.
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7. MUR 3770 (UPS PAC)
(complaint-generated) (*90, 92, ‘94, ‘96 cycles)
Enforcement Team 3
EPS #44/Tier 3

Michael Kohr filed this complaint in April 1993. The case was activated in April

1994, It involves a panern of allegedly improper solicitations by this PAC of company
employees spannigg-a period from 1989 through and including 1995. Some of the earlier
activity is most likely barred by the statute of limitations. A significant portion of the
activity falls clearly within the stanite; the most recent activity does not appear to be
time-barred until 2000. Currently, staff is drafting a probable cause report for circulation

" 10 the Commission. Based upon the facts and circumstances presented, we recommend
that processing continue on this case.
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8. MUR 3774 (National Republican Senatorial Committee)
(complaint-generated)(‘92, ‘94 cycles) ‘
Enforcement Team 3
EPS #75/Tier 1

The Democratic-Senatorial Campaign Committee filed this complaint in May
1993; the case was activated in March.1995, following an amendment which added ten
new respondents in February 1995, Complainant alleges that soft money contributions
were funneled by the NRSC through four non-profit groups to finance GOTV activities in
support of Senate candidates from 1992 - 1995, with the most recent activity occurring in
the 1994 cycle. We are presently interviewing various witnesses and awaiting responses
to Subpoenas and Orders before beginning depositions, and anticipate completion prior to
expiration of the statute of limitations. Based upon the facts and circumstances presented,
we recommend that processmg continue on this case.
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MUR 3796 (Jay Kim for Congress)
(complaint-generated)(*92 cycle)
Central Enforcement Docket

EPS #90/Tier 1

The DCCC filed its complaint in July 1993 makes several allegations against
Representative Jay C.'Kim, the Kim for Congress Committee, Jay Kim Engineers, Inc.,
and others, based on articles'appearing in the Washington Post and the Los Angeles
Times stating that the corporation reimbursed its marketing director for a $500
contuibution to Phil Gramm's campaign. Complainant further alleges that the corporation
reimbursed Kim for his $5,000 contribution to the Dreier campaign; paid Kim salary and

‘expenses while he was a candidate; and made payments valued at $400,000 for Kim's
campaign for rent, supplies, staff time, airline tickets, travel expenses, and other costs.
This remains part of an ongoing criminal investigation centered primarily in the Central
District of California. Trial involving Mr. Kim’s campaign manager began earlier this
month. We recommend that this case not be closed pending conclusion of the
corresponding criminal action.
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10.  MUR 3798 (Jay Kim for Congress)
(complaint-generated)(*92 cycle)
Central Enforcement Docket
EPS #85(Tier 1

Complainant James Lacy, Mr. Kim's defeated 1992 primary opponent, filed this
complaint in July 1993. His allegations arose from the same facts and circumstances
outlined in MUR 3796, and virtually parallel those by the DCCC in that case. We
recommend that this case not be closed pending conclusion of the corresponding criminal
action.
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11.  MUR 3938 (Fulani for President)
(complaint generated matter) (‘92 cycle)
PFESP Team I
EPS II #48/Tier 2

This matter was generated by a complaint filed on February 28, 1994, concerning
ap alleged embezzlement scheme, and was subsequently transferred to PFESP on
December 31, 1994, On July 28, 1994, based on the information contained in the
complaint and information from the Departrnent of Justice, the Commission opened an
investigation into the Committee’s use of public funds pursuantto 11 C.F.R. § 9039.3
(“section 9039 investigation™). On August 19, 1994, the Commission determined to hold
this matter in abeyance pending the outcome of the related Commission investigation into
the Committee’s use of public funds. The issues include the failure to properly report
disbursements and submitting false and misleading Statcments of Net Outstanding
Campaign Obligations. The Statement of Reasons, based upon the outcome of the
section 9039 Investigation, containing a final determination that the Committee must
repay $117,269.54 to the United States Treasury, was circulated to the Commission on
February 14, 1997. This matter will be discussed at the Commission’s March 6, 1997
open session. This Office will forward a report to the Commission on this marter
following the Commission’s consideration of the final repayment determination. Thus,
we recommend that this matter remain open.
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12. MUR 3974 (Charles Rangel)
(DOJ Referral)(*90, ‘92 cycles)
Enforcement Team 2
EPS #23/Tier 2

This case is the last of four referrals from DOJ's House Bank Task Force, and
involves activity occurring from approximately December 1989 10 September 1992. The
Deparunent of Justice referred it to us in May 1993. The matter concerns the use of cash
for “walking-around” money and related record-keeping and reporting omissions.

ce explained at the Commission
Meeting, the statute of limitations may continue to expire at various times between now
and mid-September 1997 for some of the violations and the disclosure omissions are
continuing violations.

. Based upon the facts and circumstances presented, we recommend that
processing continue on this case.
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13. MUR 3986 (Wilder for President)
(audit referral) (‘92 cycle)
PFESP Docket (Inactive)

EPS 11 #28/Tier 2

: On May 1, 1995, the Commission found reason to believe the Committee violated
2 U.S.C. § 441a(f) by accepting excessive contributions and 2 U.S.C. § 441b(a) by
accepting prohibited contributions. This Office has completed the investigation in this
matter and forwarded to the Committee the General Counsel’s Brief. The Committee
responded to the General Counsel’s Brief on November 4, 1996. Subsequently, this
matter was deactivated on February 1, 1997. This Office is preparing a General
Counsel's Report recommending that the Commission find probable cause, but take no ' .
further action against the Committee and its treasurer, and close the file. Thus, we
recommend that this matter remain open.
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MUR 3991 (Brown for President)
(audit referral) (‘92 cycle)
PFESP Team 1

EPS II #36/Tier2

On February 11, 1997, the Commission found probable cause to believe that the
Committee and Blaine Quick, as treasurer, accepted excessive contributions totaling
$68,173 from four individuals who made staff advances; $101,121 in in-kind
contributions from a vendor; and $18,198 from & union. In addition, the Commission
found that there is probable cause to believe that the Committee and its treasurer failed to
report the $18,198 debt during the time it was outstanding. '

On February 19, 1997, the Office of General Counsel sent the probable-cause
notification letter to the Committee. The statute of limitations for these violations expires
on varying dates, from late March 1997 to December 1997. This Office believes that
because probable cause has already been found it is possible to resolve this marter or in
the event that conciliations fail, to prepare the matter for litigation, before the statute of
limitations expires. Thus, we recommend that the Commission keep this matter open.
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15. MUR 4160 (Frieads of Corrine Brown) .
(audit referral) (‘92 cycle)
PFESP Team 1
EPS 11 #24/Tier 2

The Commission found reason to believe on June 6, 1996, that the Committee
violated 2 U.S.C. §§ 441a(f), 441b(a), and 44 1g with respect to corporate, excessive and
cash contributions, The Commission also found reason to believe that the candidate,
Corrine Brown, violated 2 U.S.C. §§ 441a(f) and 441g. With respect to recordkeeping
and reporting issues, the Commission found reason 10 believe that the'Commitiee
violated 2 U.S.C. §§ 432(c)(5), 432(h)(1), 434(A)(6)(A), and 434(D)(5XA).

At the time the Commission approved the reason to believe findings, the
Commission also approved the issuance of two subpoenas for bank documents as well as
authorization to depose Congresswoman Brown, if necessary, afier a review of the
documents. On July 29, 1996, Counsel responded to the reason to believe findings and
requested pre-probable cause conciliation. On September 13, 1996, the Commission
voted to decline Counsel’s pre-probable cause conciliation offer. After reviewing the
subpoenaed bank information, this Office determined that Congresswoman Brown
needed to be deposed. On November 25, 1996, this Office deposed Congresswoman
Browan.

This Office is currently preparing a General Counse!l’s Brief reccommending the
Commission find probable cause to believe the Committee and the Candidate violated the
Act. Since the statute of limitations runs from May 1997 through January 1998 in this
matter, we anticipate resolving this marter prior to the expiration of the relevant statute of
limitations. Morcover, most of the reporting violations were continuing in nature, and
were never corrected despite audit report recommendations suggesting amendments.
Therefore, this Office recommends that the Commission continue to pursue this matter.
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16. MUR 4171 (Bush-Quayle ‘92 Primary Committee)
(audit referral) (‘92 cycle)
PFESP Team II .
EPS II #71/Tier 1

17. MUR 4289 (Bush-Quayle ‘92 General Committee,
Bush-Quayle ‘92 Compliance Committee)
(audit referral) (‘92 cycle)

PFESP Team IT
EPS O #45/Tier 2

~ MUR 4171 was referred by the Audit Division on January 11, 1995. On September 10,
1996, the Commission found reason to believe that the Bush-Quayle ‘92 Primary Committee (the
“Primary Committee™) and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. §.441a(f) by
accepting excessive contributions in the form of staff advances from an individual, Robert Holt.®
The Commission further found reason to believe that the Primary Committee violated 2 US.C.

.§434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report debts and obligations.

C With respect to MUR 4289, the Audit Division referred this matter to the Office of
General Counsel on December 15, 1995, based on the joint audit of the Bush-Quayle ‘92 General

Committee (the “GEC”) and J. Stanley Huckaby, as treasurer, and the Bush-Quayle ‘92
Compliance Committee (the “Compliance Committee™) and J. Stanley Huckaby, as treasurer.
On September 10, 1996, the Commission found reason 10 believe that the GEC violated 2 U.S.C.
§ 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report non-travel related debts and

. obligations, and that the Compliance Committee violated 2 U.S.C. § 434(b)(8) and 11 C.F.R.
§ 104.11(b) by failing to report debts and obligations.

This Office anticipates that these matters will be resolved before the statute of
limitations runs for the majority of the activity involved. In MUR 4171, the stuaff
advances by Robert Holt occurred between October 1991 and June 1992, The $12,598
staff advance figure reflects the highcst outstanding excessive contribution-amourt” v - &
resulting from over 100 advances Mr. Holt made during a period of ten months, and was

¢ The Commission also found reason to believe that the Comumitntee violated 2 U.S.C. § 4d1a(f) by

receiving excessive contribution checks, 2 U.S.C. § 441b(2) and 11 C.F.R. § 114.9(c) by failing to
reimburse corporations in advance for air ravel, and 2 U.S.C. § 434(b)(3)(A) by failing to report
occupation and name of employer information. However, after considering the circumstances of this
matter, the Commission determined 1o take no further action with respect to these violations.
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outstanding in May 1992. However, Mr. Holt continued to make additional advances
following that date. The debts and obligations were incurred by the Primary Committee
between November 1991 and July 1992, and should have been reported between January
1992 and August 1992. The reporting violations were continuing in nature and were not
corrected until the Primary Committee amended its reports in September 1994.

. In MUR 4289, the debts and obligations of the Compliance Committee were
incurred during the period fram February 1992 through the end of 1992 and should have
been reporied between March 1992 and January 1993. The debts and obligations of the
GEC were incurred from july 1992 through the end of 1992 'and should have been
reported between August 1992 and January 1993. The reporting violations were
continuing in nature and were not corrected unti] the Committees amended their reports
in September 1994. Therefore, this Office recommends that the Commission continue to
pursue these matters. :
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18. MUR 4172 (Clinton for President)
(audit referral) (*92 cycle)
PFESP Team I
EPS II #73/Tier 1

The issues addressed by this matter include excessive contributions from
individuals as a result of staff advances and contributions (excessive and prohibited) from
entities through extensions of credit. On August 15, 1995, the Commission found reason

" to believe and authorized document subpoenas. The Committee has responded to thé
reason 10 believe findings and discovery is complete. On February 26,1997, this Office
submitted a report to the Commission recommending that it approve a proposed
conciliation agreement with the Committee and close the file. -
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19. MUR 4173 (Clinton/Gore ‘92)
(audit referral) (‘92 cycle)
PFESP Team I
EPS.II #65/Tier 1

On August 15, 1995, the Commission found reason to believe that the .
Committees failed to report the name, occupation and employer of contributors (GELAC)
and failed to report debts (general election commitiee). The Committees responded 1o the
reason to believe findings, and requested that the Commission take no further action on
this matter,
On February 26, 1997, this Office subnutted a report to the Commission recommending
that it reject the request for no further action and advised the Commission that this Office
will move on the next stage of the enforcement process.

This Office anticipates that this matter will be resolved before the statute of
limitations runs for the activity involved. The debts and obligations in MUR 4173 were
incurred between July and November 1992 and should have been reported beginning in
August 1992 through January 1993. Moreover, the reporting violations were continuing
in nature, and were never corrected despite audit report recommendations suggesting
amendments. Therefore, this Office recommends that the Commission continue to pursue
this matter.
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MUR 4208 (Friends of Bob Benuett Senatorial Campaign Committee)

(audit referral) (*92 cycle)
PFESP Team 1
EPSH #71/Tier 1

On June 25, 1996, the Commission found reason to believe that the Commitnee
violated 2 U.S.C. § 434(a)(6)(A) by failing to submit timely 48-hour
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MUR 4235 (Don Young / Frank Murkowski)
(complaint-generated)(*92 cycle)
Enforcement Team 3

EPS #30/Tier 2

Mr. Robert A. Gigler filed this complaint in July 1995; the case was activated in
March 1996. Complainant alleges that Sen. Frank Murkowski and Rep. Don Young, both
from Alaska, accepted excessive contributions from John Ellsworth and others in
amounts totaling $9,500.00 for Young and $7.000.00 for Murkowski. Complainant also
believes these payments may have involved Ellsworth's company, Alaska Interstate
Construction.

. Based upon the facts
and circumstances presented, we recommend that processing continue on this case.

e

1997 Enforcement Manual

97 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

45-

22. MR 4275 (Jay Kim for Congress)
(complaint-generated)(*92 cycle)
Central Enforcement Docket
EPS #85/Tier 1

Complainant Bob Baker, respondent's 1992 general election opponent, filed this
complaint in October 1995. He alleges that Jay Kim, illegally used as much as $400,000
from Jay Kim Engjneering, Inc., to promote his congressional campaign. Complainant
also alleges that Mr. Kim accepted contributions from Korean Airlines, a foreign owned
company. This remains part of an ongoing criminal investigation centered primarily in
the Central District of California.” Trial involving Mr. Kim’s campaign manager began
earlier this month. We recommend that this case not be closed pending conclusion of the
corresponding criminal action.
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MUR 4295 (National Medical PAC)
(RAD referral)(*92, ‘94 cycles)
Enforcement Team 3

EPS #16/Tier 4

RAD referred this case to OGC in June 1995; it was activated in August 1995.
The Natiopal Medical Political Action Committee failed to file in a timely manner its
1991 Year End and its 1992 April Quarterly, July Quarterly, October Quarterly, 12 Day
Pre-General, 30 Day Post-General and Year-End Reports. The PAC also failed to timely
file its 1993 Mid-Year and Year End Reports and its 1994 April Quarterly, July
Quarterly, October Quarterly, 30 Day Post-General and Year End Reports. Respondents
have unfortunately resisted resolution so far, though extensive efforts were undertaken to
resolve this matter at the pre-probable cause stage. At this time, this Office is moving to
briefs and fully anticipate that the case will be resolved prior to expiration of the statute
of limitations. Based upon the facts and circumstances presented, we recommend that
processing continue on this case.
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24. MR 4387 (The Friends of Conrad Burus)
(audit referral) (*94 cycle)
PFESP Docket (Inactive)
EPS I1 #33/Tier 2

The Audit Division referred this maner on June 13, 1996. This matter involves
apparent excessive conuibutions totaling $70,528 and contributions subject 1o 48 hour
disclosure notification (77 conwibutions totaling $119,000). Some of the contributions at
issue were made as carly as 1990; thus, a small portion of the excessive contributions
may be time-barred under 28 U.S.C. § 2462. However, since the vast majority of the
activity in this marter is not affected, we recommend that this marter remain open. If this
matter is eventually activated and a report is prepared for Commission consideration, this
Office will note which activity is potentially time-barred. .
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25, . MUR 4413 (New York Republicans)
(RAD referral)(*90, ‘92, ‘94 cycles)
Enforcement Team 3
EPS #39/Tier 2

- RAD referred this case to OGC in October 1993; it was activated in August 1995.
The case involves allegations that the Committee’s non-federal account paid $196,041 in
itemized administrative and allocable expenses of the federal account for the years 1991
and 1992. Also, the Committee’s federal account used an improper “debt offset” to
reimburse the non-federal account during 1992, and its non-federal account ansferred

£186,659 in non-federal funds to the allocation account in 1993 and 1994 10 pay for non-

federal activity.

Based upon the facts and circumstances presented, we recommend that
processing continue on this case.
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26. MUR 4594 (Frank Fasi)
(Hawaii State Comm. Referral)(‘88, 90, ‘92, ‘96, ‘96 cycles)
Enforcement Team 3
EPS #50/Tier 2

The Campaign Spending Commission of the State of Hawaii referred this matter
to us in June 1996; the case was activated later that same month. Complainant alleges that
the Fasi campaign, which ran various federal.and state electoral campaigns for Mr. Fasi,
obtained office space from a foreign-owned corporation at lower than market rates on a
continuing basis. Reason to believe was found in December 1996. Active investigation is
continuing. The continuing violations bere provide a solid basis to move forward to
conclusion on this case. We recommend that processing continue on this case.
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PM-312 (Joseph Demio)

(sua sponte)(*92 cycle)
Central Enforcement Docket
EPS #85/Tier 1

In a sua sponte submission, Joseph DeMio states hic allowed the names of himself
and his wife to be placed on money orders for contributions payable to Mary Rose
Oakar's unsuceessful 1992 cangressional campaign in Ohio’s 10th congressional district.
DeMibo also asserts that, at the direction of the campaign manager of the Oakar campaign,
he assisted in the publication and distribution of a local community newspaper that was
funded by the Oakar campaign manager. Mr. DeMio and Mrs. Oakar were indicted in the
U.S. District Court for the District of Columbia in March 1996 and are currently awaiting
trial on a number of criminal charges which arose from these facts and circumstances. We
recommend that this case not be closed pending conclusion of the corresponding criminal
action.
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¥
M. RECOMMENDATIONS F \
The Office of General Counsel recommends that the Commission:

A. Decline to open a MUR, close the file, and approve the appropriate letters
in Pre-MUR 344. {—"

B. Take no action, close the file and approve the apptopnatc letters in the

following mattcrs

1. MUR 4267 -

2. MUR 4370

3. MUR 4392 —

4. MUR 4432

5. MUR 4468

6. MUR 4591

7. MUR 4614 \/

C. Take no further action, close the file and approve the appropriate letters in
the following matters:

L MUR 3351

2. MUR 3571

3. MUR 3582

4. MUR 3586

5. MUR 3838

6. MUR 3841

7. MUR 3969

8. MUR 4091

9. MUR 4183

10.  MUR 4209

D. Continue to pursue the following active enforcement matters, or otherwise
hold thetn open for the reasons noted above:

MUR 3204R
MUR 3546
MUR 3585
MUR 4176
MUR 3657
MUR 3664
MUR 3770
MUR 3774
MUR 3796
MUR 3798

.

b SR S ol

e

L
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1.
12.

13.
14.
15.
16.
17.
18,
19.
20.
21,

23,
24.
25.
26,
27.
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.MUR3938 = =
MUR3974 =~

MUR 3986
MUR 3991
MUR 4160
MUR 4171
MUR 4289
MUR 4172
MUR 4173
MUR 4208
MUR 4235
MUR 4275
MUR 4295
MUR 4387
MUR 4413
MUR 4594
PM-312

Date/

o
/

Lawrence M. Noble
General Counsel
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NI SR )
SRLF Ly

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) Agenda Document #X97-15
28 U.5.C. § 2462, )
Statute of Limitations )
CERTIFICATION

I, Marjorie W. Exmons, recording eecretary for the
Federal Election Commission executive session on March 11,
1997, do hereby certify that the Commission took the
following actions with respect to Agenda Document

$X97-15:

1. Decided by 8 vote of 5-0 to -

A. Decline to open a MUR, close the
file, and approve the appropriate
letters in Pre-MUR 344.

B. Take no action, close the file, and
approve the appropriate letters in
the following matters:

g

4267;
MUR 4370;
MUR 4392;
4432;
MUR 4468;
4591;
MUR 4614.

AN e WM

g

(continued)

1997 Enforcement Manual

106 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Federal Election Commission Page 2
Certification: Agenda Document

#X97-15
March 11, 1997

c. Take no further action, close the
file, and approve the appropriate
letters in the following matters:

1. MUR 3351;
2. MUR 3571;
3. MUR 3582;
4. MUR 3586;
S. MUR 3838;
5. MUR 3841;
7. MUR 3969;
8. MUR 4091;
9. MUR 4183;
10. MUR 4208.

Commisgioners Aikens, Elliott, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

2. Decided by a vote of 5-0 to continue to pursue
the following active enforcement matters, or
otherwise hold them open for the reasons noted
in Agenda Document #X97-15:

1. MUR 3204R;
2. MUR 3546,
3. MUR 3657;
4. MUR 3664;
S. MUR 3770;
6. MUR 3774;
7. MUR 3796;
8. MUR 3798;
9. MUR 3938;
10. MUR 3974;

(continued)
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Pederal Election Commission Page 3

Certifications Agenda Document .
#X97-15

March 11, 1997

11. MUR 3886;
12. MUR 3591,
13. MUR 4160;
14, MUR 4171,
15. MUR 4289;
16, MUR 4172;
17. MUR 4173;
18. MUR 4208;
19. MUR 4235
20. MUR 4275;
21, MUR 4295,
22, MUR 4387;
23, MUR 4413
24. MUR 4554;
25. PM-312.

Commissioners Aikens, Elliott, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

" Attest:

3-/2- 97 Z@M;Q . Zd L tone

Date g(arjorie W. Emmons
Sedretary of the Commission
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)
AGENDA_ DOCUMENT KO. X95-

In the Matter of
28 U.S.C. § 2462
statute of Limitations

GENERAL COUNSEL’S REPORT SENSIT|VE

MAY 16 1995
I. INTRODUCTION® EXECUTIVE SEQeinw

As the Commigsion i{s aware, on February 2¢, 1995, the U.S.
District Court for the District of Columbia decided in Federal

Election Commission v. National Republican Senatorial Committee,

1995 WL 83006 (D.D.C. 1995) ("NRSC"), that the statute of

limitations set forth at 28 U.S.C. § 2462 ("Section 2462") applied
to Commission enforcement suits seeking civil penalties, relying

upon the D.C. Circuit’'s opinion in 3M Co. v. Browner, 17 F.3d 1453

(D.C. Cir. 1994). This Report discusses the statute of
limitations generally, describes forty-five (45) active and
inactive enforcement matters potentially affected by the NRSC
court’s conclusion and makes recommendations for each of the

potentially affected natte:s.2

1. This is a combined General Counsel’s Report from the
Enforcement and Public Financing, Ethics and Special Projects
("PPESP") areas of the Office of the General Counsel.

2. In four of these matters, this Office has made specafic
recommendations related to the statute of limitations ‘issue, such
as recommending the Commission deny respondents’ statute of
limitations-based motions to dismiss in MUR 3485 (Americans for
Robertson, et al.). There are, however, some other matters for
which this Office has recommendations for the Commission that do
not lend themselves to the brief analysis provided here. For
these, 0GC has put forward separate General Counsel’s Reports,
e.g., MUR 3191 (Friends of Bill Zeliff, et al.). This Office has,
nonetheless, referenced these latter cases in this Report in order
to present the Commission with a complete overview of the

e —
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In NRSC, Judge Pratt held that the Commission could not seek
a civil penalty in conjunction with its civil enforcement action
against the defendant for violations of 2 U.S.C. §§ 44la(h) and
434(b) because the S5-year federal catch-all statute of limitations
found at 28 U.§.C. § 2462 applied to Commission-initiated
enforcement suits seeking civil penalties. The court, however,
allowed the Commission’s suit to go forward notwithstanding this
conclusfon, ruling that Section 2462 did not apply to the
declaratory and equitable relief also sought by the Commission.
Therefore, the court so far has issued no final appealable
decision.

On May 17, 1994, in FEC v. Williams, the U.§. District Court

for the Central District of California reached the opposite
conclusion about the applicabiliiy of 28 U.S5.C. § 2462 to the
Commission’s enforcement actions. Mr. Williams’ contributions in
the name of another took place more than 5 years before the
Commission filed its complaint and counsel raised 2B U.S.C. § 2462
as an affirmative defense. However, the court ruled at an oral
hearing that the statute of limitations did not apply. 1Instead,
the court awarded the Commission a $10,000 civil penalty against

Mr. williams for violations of 2 U.S.C. § 441f. FEC v. Williams,

No. 93-6321 (C.D. Cal. Jan. 31, 1995), appeal docketed, No.

95-55320 (9th Cir. 1995) ("williams"). Mr. Wwilliams has filed &~

notice of appeal regarding, inter alia, the district court'’'s

(Footnote 2 continued from previous page)
enforcement caseload potentially affected by a statute of
limitations at some point this year.
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statute of limitations decision. Thus, whether and to what extent
the statute of limitations at 28 U.S.C. § 2462 will apply to
Commission enforcement cases will be before the 9th Circuit
shortly, and could also be the subject of a later appeal before
‘the D.C. Circuit in nmsc.>

In light of this conflict between the courts and the pendency

of the appeal, this Office believes‘a-decision to close

enforcement cases based solely on a conclusion that the 5 year
statute of limitations would apply to any potential enforcement
suits would be unwarranted. This is especially true since neither
28 U.S.C. § 2462 nor the NRSC decision limits the Commiscion’s
authority to complete administrative investigations or seek civil
penalties in voluntary conciliation prior to filing suit.
Nonetheless, the Office of the G;neral Counsel recognizes that
_until the stautue of limitations is finally resolved by the
courte, respondents are likely to raise it as a defense, making
‘settlement more complicated. Thus, even though the Commigsion is

not bound by the NRSC decision in other cases, the Office of the

General Counsel believes the Commission should take this issue
into consideration on a case-by-case basis when loocking at its
active and inactive enforcement cases —- particularly those with
older activity -~ and, in an exercise of its prosecutorial

discretion, attempt to bring the matters most vulnerable to-

3. Should the court rule in the Commission’s favor on the
remaining merits, defendants would likely appeal, and if so, this
Office would likely recommend the Commisgsion cross appeal on the
statute of limitations ruling barring civil penalties in the
case,

e ——
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statute of limitations difficulties to an early administrative

disposition.4

In order to give the Commission the broadest picture of the

possible effect of a statute of limitations on its caseload, this
0ffice has analyzed all enforcement cases where there is
FECA-violative activity that will be 5 years old at some point
during this year. Section II of this Report gives an overview of
principles involved in analyzing the statute of limitations issue,
with particular attention to determining when a Commission cause
of action might accrue, and when the running of the statute may be
tolled by equitable principles. Section III1 describes how this
Office applied these principles to its active and inactive
enforcement caseload and the approach used in making its

‘recommendations for Commission action. Section IV includes

descriptions of each of the potentially affected enforcement
matters, outlines the statute of limitations difficulties this
0ffice foresees for each,‘and recommends specific Commission
action for each potentially affected matter. .
II. THE LAW

This cection discusses 28 U.S.C. § 2462, the federal
catch-all statute of limitations, and issues relating to when the

statute begins to run, under what circumstances it may be tolled

4. Indeed, even before the statute of limitations issue arose,
the Commission directed this Office to attempt to resolve all
remaining 1988 Presidential Audit Referrals as -expeditiously as
possible, Since then, MUR 2884 (Babbitt) has been settled, and
this Report discusses all the remaining 1988 presidential matters
—- MUR 2667 (Bush); MUR 3342 (Gephardt); MURs 3367, 2717 and 2903
(Haig); MUR 3485 (Robertson); MUR 3492 (Jackson); and MURs 3562,
3449, 3089, and 2715 (Dukakis).

b e e

1997 Enforcement Manual
112 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

and declaratory and equitable relief availablé to the Commission

even if the statute of limitations has run completely.

A. Accrual
Section 2462 requires commencement of a suit for civil
penalties within five years from the date when the claim first

3 Thus, as a threshold matter, in considering the

accrued.
potential effect of the limitations period on a particular case,
one must determine the complex issue of when the claim £irst
accrued.

1. General Principles

A cause of action normally accrues when the factual and legal

prerequisites for filing suit are in place, i.e., at the precise
moment when the violation oécutred.6 However, federal courts have
generally applied the discovery rule of accrual, an equitable
doctrine under which a claim is considered to have accrued at the
time that a potential claimant knew, or through the exercise of
reasonable diligence should have known, of the facts underlying

the cause of action.7

5. 28 U.S.C. § 2462 provides:

Except as otherwise provided by Act of Congress, an

action, suit or proceeding for the enforcement of any

civil fine, penalty, or forfeiture, pecuniary or

otherwise, shall not be entertained unless commenced

within five years from the date when the claim fitsy "= -
accrued . . . .

6. United States v. Lindsay, 346 U.S. 568, 569 (1954).

7. See, e.q., Delaware State College v. Ricks, 449 uU.S. 250, 259
(1980) (Court Implicitly applied discovery rule to Title VII
discrimination suit); United States v. Kubrick, 444 vu.S. 111,
122-25 (1979) (court implicitly endorsed discovery rule of
accrual, but limited it to discovery of facts underlying a clainm,
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The substantial harm theory of accrual can be considered
analytically as a particular application of the discovery rule.

It is usually advanced in personal injury actions involving latent
injuries or injuries difficult to detect, especially in cases of
“creeping disease" suchAas asbestosis. The rule rests on the idea
that plaintiffs cannot have a tenable claim for the recovery of
damages unless and until they have been harmed. Under the
substantial harm theory, therefore, damage claims in cases
involving latent injuries or illnesses do not accrue until
substantial harm matures or, in other words, until the harm
becomes apparent.

The Supreme Court has cautioned against "attempting to define
for all purposes when a cause of action first accrues. Such words
are to be interpreted in light of the general purposes of the
statute and of its other provisions, and with due regard to those
practical ends which are to be served by any limitation of the
time within which an action must be brought."8 Thus, in

determining the time of accrual in cases arising under the FECA,

(Footnote 7 continued from previous page)

rather than extending the rule to discovery of legal cause of
action); see also Oshiver v. Levin, Fishbein, Sedran & Berman, 38
F.3d 1380, 1386 (3d Cir. 1994); Dixon v. Anderson, 928 F.2d 212,
215 (6th Cir. 1991).;..Cada v. Baxter Healthcare Corp., 920 F.2d. ...
446, 450 (7th Cir. 1990); Corn v. City of Lauderdale Lakes, 904
F.2d4 585, 588 (1llth Cir. 1990); Alcorn v. Burlington Northern
Railroad Co., 878 F.2d 1105, 1108 (8th Cir. 1989); Lavellee v.
Listi, 611 F.2d 1129, 1131 (5th Cir. 1980); Cullen v. Margiotta,
811 F.2d 698, 725 (2d Cir. 1987); Cline v. Brusett, 661 F.2d 108,
"'110 (Sth Cir. 1981); Bireline v. Seagondollar, 567 F.2d 260, 263
(4th cir. 1977). i

8. Crown Coat Front Co., Inc. v. United States, 386 U.S. 503, 517
(1967) (Quoting Reading Co. v. Koons, 271 U.S. 58, 62 (1926)).
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courts will look to the nature and goals of the FECA versus the
interests underlying the five-year limitations period.
2. Accrual in the Context of the FECA

while the discovery rule has been applied in a wide range of

" cases, originating in the tort context and extending to, inter

alia, contract, Title VII, and RICO actions, to date, it appears
that only the United States District Court for the District of
Columbia has held that the Section 2462 statute of limitations is
applicable to the FECA. The court also addressed the precise
question of when a cause of action accrues under the FECA.
Inasmuch as the district court in NRSC relied on the decision of
the Court of Appeals for the District of Columbia in 3M Co. V.

Browner, 17 r.3d 1453 (D.C. Cic. 1994) ("3M"), the latter case

will be summarized first.
3 was an action brought by the Environmental Protection
Agency ("EPA") to impose civil penalties against a company for

violations of the Toxic Substances Control @ct, wherein the EPA

argued that in the exercise of due diligence it could not have

discovered the violations earlier. 1In 3M, the defendant misstated
| and failed to include information on notices required by the EPA.
i The court acknowledged that the District of Columbia Circuit has
adopted the discovery rule, under which, as discussed above,
a claim is cons;déred to have accrued at the time that a claimant
knew or should have known of the facts underlying the cause of
action. However, the 3M court found that the discovery rule had

only been applied in limited circumstances -- those involving

remedial, civil claims =-- and specifically rejected the discovery
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rule under the circumstances presented, stating that the rule
proposed by the EPA in that case was a "discovery of violation"

" rule. The court concluded that in civil penalty actions the
_ruﬁning df the limjtations pefiod of Section 2462 is measured from
the date of the violation.’

In NRSC, a suit arising from violations of the FECA involving
excessive conttibutions and failure to report such contributions
to the FEC, the court repeated the options for defining the time
of accrual set forth in 3M, stating that a claim accrues “"when the
defendant commits his wrong or when substantial harm matures.”
Then, without pinpointing the exact time o0f accrual, and without
specifically attempting to define accrual in the FECA context, the
court held that the FECA claim accrued "considerably before the
end of the (rzc;s] administrativé process.” While the district

court’s accrual finding was imprecise, Judge Pratt’s construction
of 3M suggests that the discovery rule of accrual may be rejected
in FECA claims brought in that Circuit.

Oon the other hand, the Court of Appeals for the Third

Cireuit, in considering a citizens’ suit brought under the Clean

9, In 3M, the court cited the Supreme Court’s decision in
Unexcelled Chemical Corp. v. United States, 345 U.S. 59 (1953),
wvhich was a suit for liquidated damages against a government
contractor for unlawfully employing child labor. As the 3M
decision noted, in that case, the Supreme Court held th&t™"& cagse - -
of action is created when there is a breach of duty owed the
plaintiff., 1It is that breach of duty, not its discovery, that
normally is controlling,® However, the Supreme Court’s focus was
the question of whether the claim accrued at the time of the
violation versus after it had been administratively determined
that the contractor was liable. The Court was not concerned
specifically with the question of whether the claim accrued at the
time of the violation versus when the plaintiff knew or should
have known of the facts underlying the claim.
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-9~

water Act, which has statutory self-reporting requirements
. comparable to the FECA, held the Section 2462 statute of
limitations applicable and embraced the discovery rule. There,
the Third Circuit held that since the defendant was responsible
for f£iling reports under the Act and the public could not
reasonably be deemed to have known about any violation until the
defenqant filed the report, the cause of action did not accrue
until the reports listing the violations were Eiled.lo A district
court in Virginiall has also embraced this discovery rule for

determining accrual under the Clean Water Act.lz

B. EQUITABLE TOLLING
There are instances in which a court may determine that
equitable considerations require the statute of limitations to be

tolled. Such a determination is made on a case-by-case basis and

10, Public Interest Research Group v. Powell Duffryn Terminals,
Iinc., 913 F. e, 7 (3d Cir. 1990), cert. enied, 4%8 U.S. 09
(1991).

11, United States v, Hobbs, 736 F. Supp. 1406 (E.D. Va. 1590).

12. various other circuit courts have grappled with the question
of when the federal five-year statute of limitations of Section
2462 begins to run, but these cases, which have produced
conflicting rulings, have all involved actions to recover civil
penalties rather than actions to jmpose them., Compare United
States Dept. of Labor v. 0l1d Ben Coal Co., 676 F.2d 259 (/th
Cir, 1982) (in action to recover civil penalty, claim accrues
only after administrative proceeding has ended, penalty has been
assessed, and violator failed to pay) and United States v.
Meyer, 808 P.2d 912 (1st Cir. 1987) (in civil penalty
enforcement action limitations period is triggered on date civil
penalty is administratively imposed) with United States v. Core
Laboratories Inc., 759 F.2d 480 (S5th Cir. 1985) (in suit to
recover civil penalty limitations period begins to run on date
of underlying violation).
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- N 2

is referred to as equitable tolling.13 Equitable tolling presumes
claim accrual and steps in to toll, or stop, the running of the
statute of limitations in light of established equitable
considerations.l? The most fundamental rule of equity is that a
party should ﬁot be.petmitted-to profit from its own wrongdoing.

There are three principal situations in which equitable
tolling may be appropriate: (1) where the defendant has actively
misled the plaintiff regarding the plaintiff’s cause of action;
{2) where the plaintiff in some extraordinary way has been

prevented from asserting his or her rights; and (3) where the

13. Some courts have pointed out that, in instances where the
defendant has taken active steps to prevent the plaintiff from
suing, e.g.. in cases involving fraudulent concealment, the
tolling of the statute of limitations is more appropriately
referred to as equitable estoppel. See Cada v. Baxter Healthcare
Corp., 920 F.2d 446, 450-51 (7th cir’ 1990).

14. Courts have held that statutes of repose cannot be extended by
federal tolling principles, see Baxter Healthcare, 920 F.2d at
451; First United Methodist Church of Hyattsviile v. United States
Gypsum company, 68¢ F.2d 862 (4th Cir. 1989). While statutes of
repose and statutes of limitations have sometimes been referred to
interchangeably, a statute of repose is legally distinguishable
from a statute of limitations., Whereas a statute of limitations
is a procedural device motivated by considerations of fairness to
the defendant, a.statute.of repose is a substantive grant of ]
immunity after a legislatively determined period of time and is °
based on the economic interest of the public as a whole and a
legislative balance of the respective rights of potential
plaintiffs and defendants. See First United Methodist Church,
supra. To date, this Office’s research has revealed no instances
n which a court has held that Section 2462 is a statute of repose
in the legal sense and, therefore, held tolling principles to be
inapplicable. 1Indeed, in 3M, the court noted the potential
applicability of the doctrine of fraudulent concealment to Section
2462, See 3M, 17 F.3d at 1461, n.15.
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plaintiff has‘timely asserted his or her rights mistakenly in the

wrong fo:um.ls

1. Doctrine of Praudulent Concealment

The Supreme Court has defined the doctrine of fraudulent
concealment as the rule that "where a plaintiff has been injured
by fraud and remains in ignorance of it without any fault or want
of diligence or care on his part, the bar of the statute does not
begin to run until the fraud is discovered, though there be no

special circumstances or efforts on the part of the party

committing the fraud to conceal it from the knowledge of the other

I party.” Holmberg v. Armbrecht, 327 U.S. 3592, 397 (1946). The

Court went on to state that this equitable doctrine is read into

every federal statute of limitation. 1d. _
The doctrine, as applied by the circuit courts of appesl,

alé

requires the plaintiff to plea and prove three elements:

15. School District of City of Allentown v. Marshall, 657 F.2d 16,
19-2T (3d cir. 1981) (quoting Smith v. American President Lines,
Ltd., 571 F.2d 102, 109 (24 cir. 1978)). It should also be noted
that statutes of limitations are subject to waiver and may be
tolled by agreement of the parties. See Zipes v. Trans World
Airlines, Inc., 455 uU.S. 385, 393 (1882).

16. Pleading requirements for fraudulent concealment are very
strict. Some courts invoke Fed. R. Civ. P, 9(b) and reqguire a
plaintiff to meet the pleading requirements for fraud. See Dayco
Corp. v. Goodvear Tire & Rubber Co., 523 F.2d 389, 394 (6th Cir.
1975). oOther courts, while not specifically invoking Rule 9,
still require specificity and particularity in pleading. See
Rutledge v. Boston Woven Hose & Rubber Co., 576 F.2d 248, 250 (9th
Ccir. 1978); Weinberqer v. Retail Credit Co., 498 F.2d 552, 555

(dth Cir. 1974).
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(1) use of fraudulent means by the defendant;
(2) plaintiff’s failure to discover the operative facts

that are the basis of his cause of action within the
linitations period; and

(3) plaintiff’s due diligence until discovery of the
facts.

State of Colorado v. Western Paving Construction, 833 F.2d 867,
874 (10th Cir. 1987).

The first prong of the plaintiff’s burden under the doctrine
- the use of fraudulent means by the defendant - warrants some
elaboration. The courts have generally held that to establish
this element of the doctrine one of two facts must be shown: 1)
that fraud is an inherent part of the violation so that the
violation conceals itself; or 2) that the defendant committed an
affirmative act of concealment - a trick or contrivance intended
to exclude suspicion or prevent inquiry.17 These approaches to
establishing the first element of the doctrine of fraudulent
concealment have been referred to, respectively, as the
self-concealing theory and the subsequently concealed theory. By
contrast, the courts have pointed out that silence, without some

£iduciary duty, never satisfies this element.18

17. See Riddell v. Riddell wWashington Corp., 866 F.2d 1480, 1491
(D.C. CiT. 1969); State of COIorago v. Western Paving

Construction, 833 F.2d at 8/6-78.

18. See Rutledge v. Boston Woven Hose & Rubber .Co., 576 .F.2d.248...

250 (9th Cir. 1976); Dayco Corp. v. Firestone Tire & Rubber Co.,
386 F. Supp. 546, 549 (N.D. Ohio 1974), aff’'d sub. nom., Dayco

Corp. v, Goodyear Tire & Rubber Co., 523 F.2d 389 (6th Cir. 1975).

Some courts have also held that a denial of an accusation of
wrongdoing does not constitute fraudulent concealment. See Kin
Ring Enters. v. Champlin Petroleum Co., 657 F.2d 1147, 1155 [10th
Cir. 1981), cert. denied, 454 U.S, 1164 (1982); but see Rutledge,
supra ("denying wrongdoing may constitute fraudulent concealment
where the circumstances make the plaintiff’s reliance upon the
denial reasonable").
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where the plaintiff establishes all three of the required
elements, the doctrine provides the plaintiff with the full
statutory limitations period, starting from the date the plaintiff
discovers, or with due diligence could have discovered, the facts
;uppo:tiné the plaintiff’s cause of action.

2. Inducement Due to Intentional or Unintentional
Misrepresentation

In cases where the plaintiff has refrained from commencing
suit during the period of limitation because of inducement by the

defendant, the Supreme Court has found the statutory period tolled

because of the conduct of the defendant. See Glus v. Brooklyn

Eastern Terminal, 359 U.S. 231 (1973). Under the facts of Glus,

supra, the plaintiff averred that the defendant had fraudulently
or unintentionally misstated information upon which the plaintiff
relfied in withholding suit.

3. Subpoena Enforcement

Several district courts have tolled other statutes of
limitations in circumstances where the plaintiff was forced to
initiate subpoena eniorcément proceedings to uncover facts
underlying the cause of action.}? while research to date has not
revealed specific instances in which a court has tolled the

Section 2462 statute of limitations because the plaintiff was

19. EEOC v. Gladieux Refinery, lnc., 631 F. Supp. 927, 935-36
(N.D. Ind. 1986) (Court held that the statute of limitations was
tolled during the time between issuance of subpoena and
enforcement because defendant did not have valid basis for not
complying with subpoena); EEOC v. City of Memphis, 581 F. Supp.
179, 182 (W.D. Tenn. 1983) (Court held that the statute of
limitations was tolled until documents sought in subpoena were
nade available to EEOC).

L ——
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fo:c.d to initiate subpoena enforcement proceedings, Section 2462
is sufficiently similar to those statutes which courts have tolled
to suggest that the same result would be appropriate. Further,

a good argument could be made for equitably tolling Section 2462
in such circumstances because defendants’ refusal to comply with
the Commission’s subpoenas, whether that refusal is reasonable or
otherwise, frustrates the Commission's ability to bring the action
within the limitations period. Not tolling the statute of
limitations in such circumstances while allowing defendants to
plead the statute of limitations as an affirmative defense to
actions brought by the Commission would allow defendants to profit
from refusing to comply with subpoenas, and thus "offer a tempting

method of defeating the basic purpose of [the Act).“zo

4. Continuocus Violation Theory

The continuous violation theory is another theory that
operates to toll statutes of limitations. 1In the case of a
continuing violation, the violation is not complete for purposes
of the statutevof limitations as long as the proscribed course of
conduct continueg, and the statute of limitations does not begin
to run until the last day of the continuing ofiense.21

The Supreme Court has cautioned that continuing offenses

are not to be too readily found, explaining in the criminal

context that ®"such a result should not be reached unless the

20. See Hodgson v. International Printing Press, 440 F.2d 1113,
1119 (éth Cir. 1973).

21. See Fiswick v, United States, 329 U.S. 211, 216 (1946); United
states v. Butler, 792 F.2d 1528, 1532-33 (11th Cir. 1986).
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explicit language of the substantive criminal statute compels such
a conclusion, or the nature of the crime involved is such that
Congress must assuredly have intended that it be treated as a

continuing one." Toussie v. United States, 397 v.S. 112, 115

(1970). Thus, the question of whether a violation is 2 continuing
"one is largely a matter of statutory interpretation involving the
precise statutory definition of the violation.
Courts will generally not f£ind that a violation is
continuous absent clear language in the statute.zz

C. Declaratory Reliéf and Equitable Remedies

The limitations period set forth in 28 U.S.C. § 2462
applies only to suits for civil penalties. Section 2462, by its

23 The following is a

own terms, has no bearing on suits in equity.
purely exemplary, non-exhaustive list of various forms of
equitable relief that may be available. It should be noted that

it is within the discretion of the courts to grant or withhold

22. Compare Toussie, 397 U.S. 112 (1970) (Court held that failure
register for draft was not continuing violation where draft
statute contained no language that clearly contemplated continuing
offense, and regulation under Act referring to continuing duty to
register was insufficient, of itself, to establish continuing
offense) with United States v. Cores, 356 U.S. 405 (1958) (statute
prohibiting allen crewmen from remaining in United States after
pernits expired contemplated continuing offense where conduct
proscribed i{s the affirmative act of willfully remaining, and
crucial word "remains” permits no connotation other than .
continuing presence). See also Keystone Insurance Company v. ~
Houghton, 863 F.2d 1125 (34 Cir. 1988) (In RICO action, court held
that language of the Act, which makes a pattern of conduct the
essence of the crime, "clearly contemplates a prolonged course of
conduct."); West v. Philadelphia Electric Co., 45 F.3d 744 (3d
Cir. 1995) (Court applied continuing violation theory where cause
of action required showing of intentional, pervasive, and regular
racial discrimination).

23. See Hobbs, 736 F. Supp. at 1410; NRSC, 1995 WL B3006, at *4.
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equitable remedies and courts will exercise that discretion on a
case-by-case basis in light of the particular circumstances of

each case.

o Declaratory Judgment - A declaratory judgment i{s a court
judgment which egtablishes the rights of parties or expresses the
opinion of the court on a gquestion of law without the court
necessarily ordering anything to be done. While a declaratory
Judgment is similar in some respectc to an advisory opinion,
unlike the latter, a declaratory judgment is rendered in an
adve{sarial proceeding and is legally binding on all the parties
involved.

o Disgorgement -~ Disgorgement is aimed at preventing the unjust
enrichment of a wrongdoer. The disgorgement remedy takes away
"{ll-gotten gains,” thereby depriving a respondent of wrongfully
obtained proceeds and returning the wrongdoer to the position the
wrongdoer was in before the proceeds were wrongfully obtained.

o Injunction - A prohibitory injunction is a court order that
requires a party to refrain from doing or continuing a particular
act or activity. Prohibitory injunctions are generally considered
preventative measures which guard against future acts rather than
affording remedies for past wrongs.

By contrast, a mandatory injunction is a type of injunction
that requires some positive action. A mandatory injunction (1)
commands the respondent to do a particular thing; (2) prohibits
the respondent from refusing (or persisting in refusing) to do or
permit some act to which the plaintiff has a legal right; or (3)
restrains the respondent from permitting his previous wrongful act
to continue to take effect, thus virtually compelling him or her
to undo it. A conciliation agreement provision that regquires a
committee to amend its reports in conformance with the Act is
similar in effect to a mandatory injunction, albeit one .entered
into voluntarily and without court order. 1In addition, the
creative forms of equitable relief listed below are examples of
possible mandatory injunctions that the Commission might seek in
court.

o Creative Porms of Equitable Relief

~ require defendant(s) to notify the public that the
defendant(s) violated the FECA, e.g., bulletin board posting.

- require additional reporting relevant to preventing future
violations of the type committed.

- require defendant(s) to put different procedures in place
to prevent future violations of the type committed.

- require defendant(s) to take courses to become familiar with
the requirements of the FECA,

L
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III. ANALYSIS

This section outlines the underlying legal assumptions and
other factors considered by this Office in evalu#ting and making
recommendations for each of the potentially affected cases
discussed in Section IV, infra. As a preliminary matter, this
Office notes that it has reviewed all of the active and inactive
enforcement matters where there appears to have been
FECA-violative activity prior to January 1, 1991 that will thus be
at least 5 years old by the end of this year, By selecting the
cases in this manner, this Office has attempted to bring to the
Commission’s attention all of the matters where, were the NRSC
decision applied, the statute of limitations might rum this
year.z4

This Office reiterates that it does not recommend the
Commission concede that the Section 2462 statute of limitations is

aﬁplicable to the FECA as 2 matter of law. As discussed supra at

24. Inasmuch as a definitive ruling on whether the Section 2462
statute of limitations applies to the FECA is not likely soon,
this O0ffice will, in the future, take the age of a viclation into
consideration when making its recommendations.

Similarly, this Office may request the Commission enter into
pre-probable cause conciliation in specific matters contingent
upon respondents waiving the statute of limitations for..the...
conciliation period so as to not jeopardize potential civil
penalties as a result of attempting to settle a matter early in
the process. 1In instances where the violations are nearing §
years in age, OGC may recommend that the Commission limit probable
cause tonciliation to 30 days, or seek a waiver from respondents
for any additional conciliation time., Moreover, in appropriate
cases this Office may also recommend the Commission grant
extensions of time contingent upon statute of limitations waivers
in cases where the Commission might be adversely affected as a
tesult of a respondent’s delay.
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" ‘section I, even the district courts hévé-confiicting opinions on
thie issue, and as demonstrated in past Commission court filings,
there are a number of arguments that can be made to distinguish
the Commission and the FECA from other agencies and their
implementing. statutes. .Nonetheless, in evaluating cases

potentially affected by the imposition of a S5-year limitations

period and making the recommendations herein, this office has
taken the cautious view.

This Office has assumed for purposes of these recommendations
the possibility of a uniform application of the Section 2462
statute of limitations to the FECA in all circuits, even though
only one judge of the U.S. District Court for the District of
Columbia has made such a ruling. Wwe haye not focused attention on
the particular federal district court in which the Commission
might litigate a matter because of the uncertainty of the forum
the Commission might choose and because, with the exception of two
district court judges who have already ruled, it is difficult to
predict with accuracy whether a specific court would decide that
Section 2462 applied to the Commission’s enforcement actions.

This Office has further assumed that it is possible courts
will deem claims arising under the FECA to have accrued at the
precise moment that the violation occurred. While, as discussed
supra, there are good arguments to be made for applying the

discovery rule to the Commission’s actions, no court has yet done
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s0.2% Accordingly, the cautious approach’dictktes that we use the
more strict accrual rule and count from the date of the alleged
violation. rurther, because of the discovery rule’s potential
application in most of the cases, the Office of the General
Counsel has not generally referred to it in the individual case
discussions, but does so here for the Commission’s attention.
Only where this Office otherwise recommends that the Commission
continue to pursue a case do the case discussions explore other
possible options for arguing that a claim accrued on a date later
than the date of the violation itself, e.g., the doctrine of
fraudulent concealment.

In setting forth the case summaries, this Office has divided
its. discussion into three sections. The first section analyzes
thirty-one (31) MURs which this Office recommends the Commission
continue to pursue. The second section discusses the seven (7)

MURs for which OGC makes specific recommendations. The third

25. Application of the discovery rule to FECA actions might serve
to extend considerably the period of time in which the Commission
must file civil suit in order to obtain a civil penalty. Fot
example, for cases involving a violation which appears on the face

of a report, such as an excessive contribution prohibited by A
2 U.8.C. 441a(a), the discovery rule might act to toll the accrual
period until the time that the report is received by the

Commission. Por a complaint-generated matter involving activity

that would not otherwise come to the Commission’s attention, such

as corporate facilitation, application of the.discovery.rule might. ... .
toll accrual until the date the Commission received the complaint.
While, as noted supra, the court’s opinion in 3M seems to indicate

that the discovery rule might be rejected in FECA claims brought

in the D.C. Cirecuit, this Office’s research has provided no

indication that other circuits would come to the same conclusion,
Indeed, as noted supra, the Third Circuit applied the discovery

rule to a civil penalty action under the Clean Water Act that was
governed by Section 2462. Public Interest Research Group v.

Powell Duffryn Terminals, Inc., 913 F.2d 64 (34 Cir. 1990), cert.

denied, 498 U.S. 1109 [1991).
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section analyzes the seven (7) matters which this Office
recommende that the Commission not pursﬁe.

In analyzing whether to pursue those cases wherein the
Commission might be barred from obtaining court-imposed civil
penalties for virtually all of the vioclative activity, this Office
first assessed whether a case was worth pursuing even if Section
2462 limited the Commission to obtaining equitable and/or
declaratory telief.z6 Factors considered in this regard included
whether the respondent(s) is still involved in the political
process, whether an equitable remedy would be meaningful in the
context of the case, and whether the legal issues in question are
significant. This Office also considered whether there were other
active or inactive cases involving the same respondent, or a
similar fact pattern, in determining its recommendations for
cases.

While the Office of the General Counsel has recommended
closing several matters where all or nearly all of the violations'

are 5 years old or older, in most instances this Office recommends

26. As a hypothetical example, were court-ordered civil penalties
time-barred in MUR 3620 (Democratic Senatorial Campaign Committee
et al.), this Office would have recommended the Commission
Continue to pursue the matter because of the importance of
obtaining a declaratory judgment stating that tallied ... . ..
contributions are earmarked contributions and, therefore, “must
comply with the earmarking requirements found in the Commission’'s
regulations.,

Similarly, this Office recommends that the Commission continue
to pursue MUR 3638 (Response Dynamics, Inc.) and MUR 3841
(United Conservatives of America), in part because they offer
the Commission an opportunity to apply the regulations governing
extensions of credit to the direct mail fundraising industry.
Declaratory judgments in these cases thus would be valuable to
the Commission and the regulated community.

LR
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that the Commission continue to pursue the Case despite its age.
Where the recommendation is to contifiue to PUrsue, this Office
algo notes that the Commission may Want to be more flexible with
regard to the civil penalty than would ctherwise be apPIOpriate or
that the Commission may want to accept a conciliation 29teement
that provides for admissions of the violations without Payment of
a civil penalty. This Office also may recommend the CORRigsion
seek creative forms of relief, as discussed in Section 11,
depending on the circumstances of the cage.

There also are a number of cases where virtually 21l of the
violations are at least five years old, but the Commission has
already entered into conciliation with respondents, This otfiée
recommends pursuing each of thege matters because it appears that
. conciliation may prove succéssfgl. This Office notes that the
NRSC decision, and the statute of limitations found at Section
2462, apply only to Commission enforcement actions that are at
civil suit and that neither applies to the Commission’s ability to
administratively settle matters prior to litigation. As these
negotiations proceed, this Office may similarly recommend the
Commission agree to accept a lowered civil penalty, that it agree
to a conciliation agreement with admissions only, or, if
warranted, that the Commission seek some form of creative
equitable relief.

With regard to cases in which most or all of the activity is
less than 5 years old, this Office considered the factors listed
above, and also attempted to assess realistically how much time

would be required to take the case to the end of the

1997 Enforcement Manual

129 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

-22-

administrative process, the gtatutory prerequisite for filing'a
civil suit on the viglations, For two of these cases this Office
recommends taking no further action because, in addition to the
other considerations, it seems unlikely that the Commission could
complete the required statutory Steps in iime to avoid a statute
‘of limitations defense at court. In one, this Office has
recommended authorizing civil suit at this time to enable the
Commission to file suit before most of the transactions are 5
years old. For tﬁe remainder, this Office recommends continuing
the investigation of the more recent violations.
IV. CASE DISCUSSIONS '

This section provides brief descriptions of the forty-five
(45) pending enforcement matters assigned to the Public FPinancing,
ethics and Special Projects and Enforcement areas, 1ncludidq the
Central Enforcement bDocket. Seven (7) matters are assigned to
PFESP; thitﬁy {30) are active Enforcement matters, and eight (8)
are currently in CED. Thig office recommends pu:suin§
thirty-eight (38) and closing the remaining seven (7).

This section first discusses thirty-one (31) matters this
Office recommends remain open, then discusses seven (7) matters
for which OGC makes specific recommendations, and finally presents

the seven (7) matters recommended for closing.

1997 Enforcement Manual

130 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Chapter 3

1997 Enforcement Manual
131 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

CHAPTER 3
The Reason to Believe Stage

sl

The Commission's authority to conduct an mvesugation into alleged vxolanons of
the Act is preconditioned on a finding by an affirmative vote of four or mon: .
Corumissioners that there: is reason to believe a violation has been commmed ang. on
notification to the respondents of this de(ermmanon 2 U S: C § 437g(a)(2) ’

The Commission’s regulations pmv:de for the General Counsel to reyiewa .«
complaint and any response to that complaint, or other information adccrtained By the
Commission in the normal course of carrying out its supervisory responsibilities, and to
recommend whether or not the Commission should find reason to believe a violation has
occurred. 11 CF.R §§111.7and 111.8. Attachment 3-1. A “reason to believe” finding
means that the:Commission believes an investigation should be conducted in orde: to.
determme whether a- vnolauon has occurred oriis about t.o occur:

R o

A A complmnt may allcge severalviolations,
,in w}uch case the Commission ‘may vote on‘each
allcgauon scparatcly. -At,any, point during the -

Ready tosnrt a-First: Gcnenl
. ~-Counsel's: Repbrl? L

‘,nwrn'

enforcement process, the Commission-has-the - ““This o}ﬁce Ases’ fm that can-serve-as a
discretion to take no further action. . jstunting point for, .t veports; leters, and
A -, ' co othel documents, ';&;mxﬂcd version of the

The regulauons also provxde that -+ { First General Coinisel's Refiort, for example, is

available as Form 68 (for Iniémally-gencrated
respondents must be notified of any reason to cases) and Form 70 (for extemally generated

believe or no reason to believe finding and that cases), - Anachment 3.3, describes how new
the complainant must.be notified of any no reason - staff must initialize their System, configurations
to believe finding or other finding that tcrmma!es |16 sEcess ‘the forms Iﬂ)my ‘contained . the

the proceeding. 11 C.F:R.§ 111.9. Ifthe k Enforcement Forms Drawer Of the” Teamlinks
Commission decides there is "no reason to Information Mansiger il -cabinét. - Cansult

ieve" a violation has occ or is about to Altachment 3-3 now to leamn how to access the
belicve” a violation has o “"‘d' V forms referenced throughout the Enforcement
occur, or if the Commission decides there is Manual.

“reason to believe," but takes no further action,
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the case is closed and the parties involved are notified. If, on the other hand, the
Commission finds that there is "reason 1o believe" the respondent has violated or is about
10 violate the Jaw, the Commission sends a letter of notification to the respondent, This
letter notifies the respondent that the Commission is beginning an investigation, or it may
offer pre-probable cause conciliation. See Chapter 1 section 111

.  JTIMEGOALS

R

The First General Counsel's Report should be circulated to the Commission
within two months of assignment to the enforcement staff member. The following
schedule should be followed:

1. Circulate draft First GC forcomment

o Note that a draft need not be circulated for comment in every case.

See Section I below for more information.

2. Comment period....
3. Final Ist GC to Supervisor..
4. Final 1st GC to Associate GC
5. Final 1st GC to ‘General. Counsel
6. Final 15t GC to'Commission

.- FERES

A Purpose "

thn apptopnate, a commem dmf! is cxrculated 10 the senior- staﬁ' in order to
introduce senior staff members to a case and to, prowdc an opportunity for feedback. In
many instances, the comment drafl stage is the scnior staff's first introduction to the
factual and legal content of the case. The comment draft should inform senior staff of all
the facts of the:case, alf'of the relevant law, and the legal position that this Office plans to
recommend the Commission take in the case. The comment draft also serves to advise °
senior staff of the .pmential investigatory resources thecase will require.

The corriment draft ncedno( be in the form of the First General Counsel's Report,
but should mclude a.comment sheet wnh its cuculauon to-senior staff Seg -
Attachment 34, .- P .
‘I‘he ‘commenit draft allows sehior staff to pmvnde the smﬁ' member with reactions
*- to the factual and !egal 1ssus prescnted in the case. It also allows senior staff ta assist the
staff member in identifying other.cases that may be similaz, or to'provide addmona!
information of which the staff member mey not otherwise be aware.

Chapter 3 - Page 2
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B. Types of Caswm

Generally, a comment drafl is not circulated for the following classes of cases:
late filers, non-filers, 48-Hour Notices, and straightforward excessive contributions. The
decision to forego circulating a comment drafl in cases of types other than those .
previously listed is at the discretion of the team leader, who will inform the Associate.
Genera) Counsel,when a particular First Genéral Counsel‘s Report has not been N
prevxously cuculalcd for comment:. . R K

’ ,C Cnmpilatiop I " - :‘*
NSt Come e TEIE 4 e SO
The oomment draﬁ need not be printed in‘the ﬁnal form of a First General .
Counscl's Report. Staff may reference the attachments i the body of the report or
memorandum, as they would in the body of the First General Counsel's Report, howe\ger
. the applicable,attachments should not be inichided for-cifculatioh to senior staff unless the
“attachment would be wpecmlly helpful to the reader, ¢ g the tcxt of a polmcal

advertisement that is at issue in thecase. - . ¥

. EY . 6.4',.
y s -~

Ifstafﬁplans to recommend pre-probable cause*conciliatior in'a case, the method

,,uscd togca.lmla,te Ahe proposedicivil penaity: forieach'of the v:olatmn(s) shouild be ’ " N
' dnscussed in the comxglsm,dmﬁ -Also, if stffipliins to'ificludé linguage rit ordmanlx

found in concg);atmg 1 agrements beeause of umisual fachidl titéiimstantes, theA that ™

language should be discussed. Ifstﬁfﬁﬁlaust«to‘éﬁnductdlséovery’-a bnef ’Hescnplwn of
OIFSISHF Plans to take should be included. -7

P.
B BieDate ;o am e rsstis D
ey YT

The comment draﬁ, when appropna!e s duc‘to be c:mulated 10 senior staﬁ' thirty

oo

T (30) days after-the case-is.agsigned tg:the staff member. Semior staff's commems

- regarding-the draft are-du¢ back to the staff merber within two (2) weeks of its
“circulation. ‘Copies of !hc comments will: be dxstnbuted to the staﬁ‘ membcr and thc mm
leader by the team secretary I ’
2 v
E. Distnbuhon
,'Am/;i - s -
“The ongmnl comment draft along wuh the comment sheet (Form 6‘7) should be
routed to the' team sccxetary for copying-and distribution to senior stafl: The team ‘
. .secretary will- make 14 oopla of the original report for Docket to distribute. -

1 . The Associate General Counsel for Enforcement assigns the track number of the
case at this stage of the process. ‘Be'sureto’use the appropriate rouiting card upon’
completmg the actua) Fitst General Counsel's Report. See also, Xntroducuon Chapter,
Section V, OGC Enforcement-Administration.
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F. Transforming the Comment Draft into the First General Counsel's

Report

After receiving comments from senior staff, the staff member should fee! free to
approach them with any questions or thoughts regarding their comments.2 After
dlscussmg and fully understanding senior staff's comments, staff should discuss their
input with the team supcrvisor for.considcration and/or xnooxporat:on into the First
General Counsel's Report. The applicable supporting documents; e.g., RAD referral
material and responses to the complaint (if the case opened prior to July 25, 1995),
proposed factual and legal analyses, proposed conciliation agreement, proposed
interrogatorics, subpoenas and other relevant documents should be attached. The next
section and the "Attachments.and Final Package!portion of this chapter describe the
sleps towards circulation of ydur rcport to the Cornrmssnon "

The First General Counsel's Report (see Formis 68, 70 arid 71) is the first report
prepared in a matter for circulation to the Commission. In general, this report includes:
(1) a discussion of how the matter was generatcd:(complaint, internally; sua sponte or
Directive 6); @ the analysts {discussion.of the law, facts, responses, and legal‘analysis);
3Da dnscmmn of zhe  proposed conciliation agreement and civil pehalty, if applicable;
and (4) recommendauons for Commission. action (open a MUR, teason to bel leve, no

reason to belxeve, reason to believe butsakemno;fufther:”
action and close the ﬁle) IERCCTR -

Based on the evidence available at the time, the
recommendations in a First General Counsel's Report
may range from declining to open a MUR to-finding
teason to believe a violation took place and:offering to
enter into conciliation. The purpose of. this:report is to
present the evidence, or lack thereof, of a possible
violation and to set forth an appropriate course of action
for the Cormission. It is important to note that the
burden for showing that there is reason to belicve a
violation occurred is low and that reason to believe is a
threshold finding. A finding of reason to believe'is «

Tues

a7 R

Violations Outside of FEC

tany time dunng ﬂw cufuzwuent
process,the Commission roay - ‘report
spparent - vxolalwmxol'olhcr laws to the
appropriste . - lsw : " -enforccment
authorities. 2 U.S .C. §437d(ax9) “See
MUR 2892 (Friends of Frank -Fasi)
{(teport - to stite campaign fmance
agency of apparent -violation of swte
law . analogous to 2US.C. §441f);
MUR 3972 (Wilson Committee) (report
to House Ethics Committee of member's
apparent violations of matters within the

nccessary before the Commission may institute an committee’s jurisdiction).
investigation into the alleged violations. - -
2 Generally, a staff member will not receive comments from all of the senior staff

members. However, staff should make sure that they receive a comment sheet from the
Associate General Counsel for Enforcement. Also, it is imperative that the appropriate
Public Financing, Ethics and Special Projects staff member responds in matters where

Title 26 candidate issues are involved.

Chapter 3 - Page 4
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The First General Counsel’s Report includes the following sections and information:

A. Caption

1

1.

2

=e e

r

. The caption provides a ;;ujck overview of basic case-information.

MUR, Pre-MUR or RAD Referral #
.. Staffassigned.-. - .0 ...«
. Tierand I-;nforcemcm Priomy System nmng ¥
Complaint generated matters -
Date complamt filed and date ofnotification to respondents
a) Date activated - .
b) Name of eomplmnam ‘

v AL~

_ 6.(_ Internally. genemtcd matters -  *

a) . Source.:, .-
b) Date acuvated
Respondents
.. Relevant Statutes.:and. Regulations
_“lntemalxepom;Checked dornove g
0. " Federal Agencigs Ghecked .« i+ oo Tt LT

B. Generation of Matter e iind

This section of the report introduces the parties-involved, explains how the matter
arose and sets out the allegations and; o(hemelev.ant background.

R A

Identify the parties (cnmplamant, ,tefemng agcncy, respondents, etc.).

‘Provide a bnef descnpuon of the basm al!egauons in the complaint, RAD

referral, Audit referral, etc.

Provide the relevant procedural history and dates for the matter (including
exténsions of time and oth:r events affectmg the processing of the matter).

Ifa fcderal candndate or a candtdm s-committee is involved, state the

_relevant election(s) in which:the candidate participated and the outcome as
‘well as the federal office sought. Do not put in the report the party

affiliation of the candidate or candidate's oomnutﬁcc unless factually
relevant. L

. .Provxdc any other background information that may be relevant to the issues

rmsedmlhemmer Cete

o

Chapter 3.- Page §
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C. Analysis

This section is the substantive portion of the report. Generally, it includes a
discussion of the law, facts and responses. It also includes a legal analysis and OGC's
recommendations on how to proceed in the matter. There is no hard and fast rule as to

. how to crganize a First General Counsel's Report, and it may vary by case and staff

member.

. 1. Discuss the applicable law (statutes of the Act and/or Commission
- regulations). There are several other items to includc when appropriate:

moooop

Relevant closed or pendmg MURs
Advisory opinions: ‘
Legislative history

-Explanation and Justification ("E&J") for regulations

Public records and computcr mdxccs
Court decisions :

: 2. In complaint generated miatters, and'in some internally generated
matters, include a thorough discussion of the facts of the complalm. referral etc., and of
any responses Or communications relatéd thefeto.

3. Analysis el
. . a. Apply-the facts to the law. -’ )
b. Discuss.any relevant Advisory- Opmxons. court degisions, closed
or pending MURSs.
c. . Discuss possible.violations.
d.

Summarize proposed reason to believe recommendations.

4. Non/Late Filer MURs

8.

In interhal'v-generated matters’ conc:mmg non/late filer MURSs,

-instead of-providing a fiill-analysis, réfer the rédder to the

attachment and page number of the proposed f factual and legal
analysis-to be:sent to the respondem

These reports also contain bonlcrplate language and arc consistent
in form.

5. Useful techniques to consider and use:

a,

b.

Provide brief overview or introduction stating major issues to be
addressed.
Summarize at the end of each section or sub-section.

Chapter 3 - Page 6
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¢. Provide headings and subheadings if multiple issues and/or
respondents are involved,
d. Use footnotes for tangential issues or explanatory materials.

D. Discussion of Conciliation and Civil Penalty

3 “ . )
If OGC is recommending an offer to enter into pre-probable cause conciliation,
include summary of what should be included in the conciliation agreement. For a more
thorough discussion of pre-probable cause concnhatxon, refér to Chapwx 5.
I Exnmples of cases in wluch the Commxssxon generally offers to enter
into pre-probable cause conciliation include:

Late and non-filer cases

48 Hour Notice cases .'*

Stmghlfoxward excessive contribution cases

,Cases where it is dethrmmed that further i mvwlganon is not

necessary.

'cup o

2. Discuss the conciliation 'agreemcm, including all admissions clauses,
requirements for refunds and/or disgorgements, and the baszs for the pmposcd civil
penalty/refund/disgorgement: amouni(s).

E. Discovery : e

If it appears that further investigation is warranted¢the First Genéral Counsel's
Report will have a section discussing how OGC plans to pxoceed with dlscovery This
section sets forth what OGC is intending to prove, e.g., the presence of- -Sorporate
facilitation, and how the Office intends to gather the relevant information, i.c., whether
informally or formally. In order to-expedite the investigation; this Office may attach
Orders and Subpoenas for approval where appropnate

F Reeommendrt;ons

s R S 2 :

" The followmg Ilst isa gcncral overview of whm should bc mcludtd in the .
Recommendations section. For a more thorough discussion of Recommendations, refer
to Chapter 3, Section V. .

1. Includea recommendauon to open a MUR m RAD Refeuals and
Pre-MURs. .

2. Include a recommendation for all respondénts and all violations, unless ﬂ\j
report has specifically stated that OGC is making no recommendation “at
this time" wnh respect to a particular respondent or a particular violation.

Chapter 3 - Page 7
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. 1f appropriate, include recommendations which are responsive to a
respondent's request, e.g., that the Commission take no further action or
reject a motion o dismiss a complaint.

. If a recommendation terminates the proceeding with respect 10 a particular
respondent only, that recommendation should also state "and close the file
as it pertains to this respondent.”

. Include recommendations to "approve the appropriate letters,” and if
applicable, any factual and legal analyses, proposed conciliation
agreements, Subpoenas to Produce Documems and Answers to
Interrogatories. .

. If appropriate, include recommendauons for merging two or more matters.
See Chapter 3, Section VIIL

. Include a geneml recommendauon to “close the file” only when the entire
matter is being closed.

G. Sigoature Line

Sce A&dcndx; H - Troubleshooting/Proofreading docu‘;nents. -
H. Attachments
. See Chapter 3, Section V1.
L CHECK LIST
1. Arethe caption and MUR number eomct?‘
2. Is the staff member identified? ‘
3. Does the report contain the correct citations a'nd spellings‘of respondents’

- names?

4. Has the current treasurer been named?
5. Have recommendations been made on all issues (including "open or decline
to open a MUR"™ or "approve the appropriate Jetters™)?

6. Do recommendations conform to the text of the report?

Chapter 3 - Page 8
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7. Does the report have the proper signature line?
8. Are all necessary attachments listed at the end the report; are they marked
. properly and acmélly attached?
V. RECOMMENDATIONS

A. "RTB or no RTB, That is the Question" — Is "no further action" the
answer" C

1. lntroduc_tion

Tlus secuon rgvnews several of:ules relevant to this Office’s recommendations
and prescnts additional issues and guidelines that staff should keep in mind while
fonnulatmg recomcndahonscat the reason to believe stage. ‘For a full dxscnss:on of
. recommendations relating to the merging of MURs, see Section' vil. R

After reviewing the factual and legal allegations-in a-complaint or a referral from
the Reports Analysis or Audit Divisions, OGC makes recommendations to the
Commission. The Commission reviews these recommendations and, upon four
afﬁnuau ve votes, may find reasonto believe:that a person has‘Violated the Federal
Elecuon Campaign Act.of 1971, as amended, (the "Act™, 2U.SIC§ 437g(a)(2) and 11
CFR§§ 111.7,1119, and 111.10.
2 Namlug Rospondents

R S L
a. Treasurers

If a federal political committee is involved in a complaint of refersal, the
Commission's policy is for OGC to name the committee and its current treasurer as
respondents in the matter. Smﬁ‘ must mclude the tms.wer s name ‘ih the
recommcndat:on - oo LA

Example Fmd reason 1o beheve that X PAC and Mary Smilh. as treasurer,
violated 2US.C. § Mlb(a)

If the treasurer’s name is not known,-then the ré¢omimeéndation should read:
Find reason to believe that X PAC and its treasurer vxolaxed 2USC.

§ 441b(a).
b. Comm\ittecs

ifa fedeml and non-federal account of the same orgammnon are bemg named as
respondents for the same violation, then the rccommmdauon shouid read:

Chapter 3 - Page 9
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Example: Find reason to belicve that the Pennsylvania Democratic State
Committee (federal/nonfederal accounts) and Frank McDonnell, as
treasurer, violated 11 C.F.R. § 102.5. If the accounts have distinct names or
treasurers, then they should be listed separately.

Committee staff may be named as respondents in some instances. 2 U.S.C.
§ 441t(a) ("other person”) and 2 U.S.C. § 441a(f) ("no officer or employee of a
committee may knowingly accept...").

c. Corporations/officers

Corporations, labor organizations, and national banks are prohibited from making
federal political contributions; 2 U.S.C. § 441b. If the evidence in a matter indicates that
- aprohibited contribution has been made, then OGC may ‘recominend that the
Commission find reason to believe that the corporation, elc. violated the Act. Further, if
the cvxdcncc mdlcatcs that the officers of those organizations consented to‘the
contribution, then they may be named as respondents as well. Id,

d. Individuals
There are various scenarios in which an individual may be named ina reason to
believe reoomcndauon For example, if-an individual makes an excessive contribution
toa commmeq, then that individual could be named-as a tespbndcnt. 2US.C. § 441a(a).

\ The respondent’s first and last name should be used. For married women, use the
individual's own name, not the prefix Mrs. If a suffix such as Jr. or Il is part of the
individual's name, then the suffix should beincluded in 1he name appearing in the
recommendation.

¢. Candidates

Cand idates are not automatically named as respondents just because the evidence
indicates that the candidate’s comrhitiee violated the Act. Candidates are narned ““aly if
the evidence indicates that they had personnl involvement in the acuvm& or transactions
giving rise to the violations. '

3. Recommé:ndiug Discovery

4
If the Commwsion fintls reaspn to believe that respondents violated the Act, then

an investigation may - conducted. 2 U.S.C. § 437g(a)(2). At the reason to believe
stage, OGC ma recfammend that the Commission issue subpoenas and orders (formal
discovery) or propose informal discovery. 2 U.S.C. §§ 437g(a}(2), 437d(a)(1), (3), and
(4)and 11 C.F.R. §§ 111.41,111.12, and 111.13. OGC often finds it necessary to pursue
discovery in order-to fill gaps in information between the complaint (or referral) and a
respondent's response. Precise factual information will be necessary either to pursue

Chipt:r 3-Pagell
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conciliation or to enable the Commission to move to the probable cause stage of the
enforcement process.

Generally, for formal discovery (e.g., interrogatories and depositions) OGC
attaches the subpoena and order to the General Counsel's Report in which discovc:y is
recommended. For informal discovery (informal questions), the General Counsel's
Repoxt may include a general description of the discovery to be conducted but will niot
have interrogatories or document requests attached and wxll not mclude a
recommendation to approve;discovery. o

4, Recommendatlons in Internally Generated Matters To Open a MUR
PR L S e e
Complamt gen'ei;ated matters are-given a MUR. number wheirfiled §o'there is no
need for a recommendation to "open a MUR." OGC simply makes reason to believe or
no reason to believe recommendations. For internally generated matters, this Office must

first recommend that the Commission "open a MUR,

5 Recommendatlons in Complaints Regarding ALL Respondenfs :
" in Fxrst Generaj Counscl's Repons in. complamt gencmted mane}s OGC ‘usually
es."reas n 1 to behev; , 1,700 feason to. believe!": recomimeridatiors régarding L._t
r?sponden‘tg,, m?%“)‘?g candidates,who have beerinzmed:i dnd'A6ificd of° tﬁef_ o
gomnlapn Qt,kn:gms&, the filamaycbe closed withourihfurining Rkt m}a}%‘ﬁ&" of the
e {‘ }l)mallgggmons. In some.cases -this; Offiée Bas fécomitienided g “mo
B t_lon ,at th:s time;’ with respect to certain respondcnis Sed Number9 beiow "
' ok TR IR S R -
6 K'nowmg and Willful Recommendatlons

If the evndeppe Jndicates, OGC:may.include a "knowing and wilifd1”
recommendation in the First General Counsel's Report. 2U. S C §§ 437g(a)(5)(B)
(6)C), and (d)(1);and Eede - - gre
Cgmmmgg, 640 F. Supp 985 (D,N.J‘ 1986) The mclus;on oﬁknowing and \mllful
language is app rqpnate if the evidence: shows that the respondents‘acted with full -
knowledge of aTl the facts and arecognition that the action is prohibited'by law. If the
Commission makes a knowmg and willful finding at this point; it:notifies respondents at
an early stage that the Commission considers the vnolatxons to be senous

‘ Even 1f 1hc Com:mssxon does nol make a knowmg and wnllful ﬁndxng ‘at the
reason to behqve stage, it is not later precluded from making sucha:finding: For "
example knowmg and willful aspect of a violation;may not become apparent until
“after’ dlscovery is- comp,leted At that poin, the Gommission could: include ldxomng arld
wﬂlful vxolanons n the, cpncnhauon admission clause(s). - At the’ probable cause stage, ‘the
Commission also may make a knowing and willful finding. -5
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7. Non-specific recommendations

- When making a non-specific recommendation that the Commission find no reason
to believe that the respondents have violated any provisions of the Act, staff must add:
"on the basis of the complaint filed in MUR ." This avoids problems if, in another .
more specific complaint concerning the activity, we do wish to go forward on the
allegations.

8. No Reason to Believe Notifications to Respondents in Internally
Generated Matters

EEERV

Both internally generated and complaint generated respondents should be notified
regarding any reason to believe or'no reason to believe finding.

. 9,. Take No Action at this Time

' “Take no action at this time" is not usually expressed as a formal recommendation
to the Commission; instead; it appears within the body of the First General Counsel's
Report. The issue arises when OGC recommends finding RTB against one respondent
and therg is some, i information about a second respondent suggesting a possible violation
but there is 1psuﬁ'u:1ent evidence to make a RTB recommendation at this* hme df OGC
plans 10 ;;onduc&an investigation in-the MUR, the first resporident's dxscovery could lead
to mfon&%tmn ,akout the second respandent.:-We could then act on th mfdnﬂanon and
'makg TH recommendations. . Jncluding:the phrase *také no- ‘détion at this tim ol alerts the
Commission, to,this, possxbxhty Occasionally "take no action at this timé" is mcluded asa
formal recommendation, requiring Commxssxon ratlﬁcanon SP&, €8 MURs 4037,

3774, 3460, and 2981. Coamy e o

10. No Further Action - Admonlshmg Respondents

_An admomshmcnt letter may be appropriate in‘either internally generated or
complamt gem:rated MURSs where:0GC is recommendmg "RTB but take no further
action,” or in internally. gcnerated matters where OGC is not rccommendmg opcmng a
MUR. This is another sjtyation in which staff shbuld consult wnth‘ theu- supervxsors on
the proper.course qf action to take; - :

ol

The Commxssxon does not have to approve the actual letter, although sometimes
the Commission wants to know the exact language to-be used. "Thée recommendation to
the Commission to.approve an admonishment letter should be made in the body of the
report, not in thq recommendation section. The recommendation section should read that
0GC recommends the Commission approve the "appropriate letter." This is important in
MURSs involving controversial issues because it allows the Commission to determme
whether an admonishment is appropriate.

Chapter 3 - Page 12
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An admonishment letter might include the following language: "The Commission
reminds you that the acceptance of excessive contributions is a violation of 2 U.S.C.
§ 441a(f). You should take steps to insure that this activity does not occur in the future.”
" There are form letters in the Enforcement Forms book to help you create admomshment
letters. See Forms 31, 32, 34 and 34A.

’ll.k Recommending Audits or Assistance from the Audit Diyisldg
. OGC may recommend that the Commission authorize a full-scale section
- 437g(a)(2) audit of a commiitee as part-of its investigation. In other circumstances whete
. OGC. would hkemore limited-assistance from the-Audit Divigion, OGC has '
reoouuncnded that the Commissioni authorize an "audit analysis™ of dxscovery responscs
obmneg in a matter.- For cither type of assistance frorn the Audit Division, staff shonld
lry 10 coordmme with the Audn Dmsmn prior to sendmg the report to'the Commnssxon
12, Recommending Concilh(ion
See, infra, gcnc:al discussion of conciliation.

B Concillnﬁon

i e ‘
- Thxs secuog qoneems mommcndauons to cnter intor concxhanon nego'uanons ln
centain circumstagees, OGC's procedures:of practice -allowa reodmm;enaahon‘ ( -
quednatapq*@l;auon uponid finding-of reason to believe; Swithout'proce iio ‘tixe
prohable cquse stage and without waiting-for a request from the ‘tedporider E’ (S6b S

. Chapter S § for full discussion of:pre-probable cause conciliation.)‘If coriciliation is .
appropnate. OGC would:make the. following recommendations: "Entzr into concnhatxon
priortoa ﬁndmg of probable-cause.to believe with XYZ' Committee and’ John Smnh as

treasurer, . . ." and "Apptove the attached proposed agreement.”

. In this situation, a. proposed conciliation agreetnent is attached to thie First General
Counsel's Repon, proposing admission:language and a ¢ivil penalty. 1f the concihanon
agrecmcm is approved by the Commission, OGC then attempts conciliation with the
respondem. Although pre-probable. cause coriciliation o¢dinarily is limited t0'30 days,
this time penod may be extended if it nppears that there i isa strong pOSSlblllty of reachmg
a settlement. o i

.. OGC’s procedurc prescrﬂm certain suuanons in wluch prc-pmbable cause
conciliation should be:recommended or may. be pursued, Fot éxaimple, staff should -
recommend concxlsauon in all intemally generated matters in Which the facts appear to be
ﬁmy developed or are. "straightforward®, i.c.;late'or.non-filers; the onlyissue mvolved
is the makmg or acceptance of an excessive or prohibited contribution.Further, in -
complaint generated matters involving only late or non-filers, staff should recommend
pre-probable cause conciliation.
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C. Thresholds/Dymally Rule

. OGC recommends pursuing enforcement actions against respondents only when
certain thresholds have been exceeded. In some situations where a violation has
occurred, but the violation is below certain thresholds, RAD-will not refer the case to
OGC for review. This serves to conserve OGC's resources for other cases. OGC staff
should have a copy of the confidential RAD Review and Referral Procedures, which lists
the thresholds for referral.

Addmonall), 0GC also: has thresholds whlch it uses in determining whxch cases
and respondents to pursue. - F r example,in: mtemally generated matters irivolving
corporate conm'bunons it is:©GC's policy to récommend finding
reason to behcve ‘and take na further action, or to take no &ctioh (meamng make no
xeoommendahqu) unless spec1al circumstances.exist.- Thereforé; if Corporation X has
donated JJjjjj to Candidate Y's campaign, the Commission likely would send a lewter of
admonishment, but take no further action if the campaign refunded the corporation's
money.

One threshold for internally generated cases is the Dymally Rule, which directs
OGC to make no recommendations against contributors unless theit excessive.”
contributions are . Therefore, if Comﬁbutor Y
gives Congressman O for:a primary clection; OGC will notmake” "
recomm{:xi&atwns about the contributor for. the.making of the excessive contribution
(unless the dn;onal.aggravadng circumistances). * This rule afso’ apphes to PACs,
Becausg o'{ this nyle, OGC would not;-for example; pursue & multicandidate’ PAC for - ;
contributions whlcb total o a candidate committee for one elecnon This
threshold does not gpply 10 recipient committees, thus OGC could make
mcotmncndat:ons against a recipient commitiee regardiess of the amount of the -
excessive conm’bmlon

1f an individual has exceeded the annual $25,000 contribution Limit byj
B (2 U.S.C. § 4412(2)(3)), OGC.will recommend that the Commission make a
finding of veason.to believe and pursue thecontributor. -In contrast, if the contributor
exceeded the limit by , OGC recomniends a finding of reason to believe
and take no further action. OGC will recommend that the Commiission find reason to
belicve against a recipient political committee for the reeetpt of each excessive
contribution(s). 1f, however, the amount of the excessive contribution(s) does not [JJijij

OGC will recommend that the Commission find reason to believe and take no
further action against the committee. Subsequent to the Commission's finding, the
committee will be sent a letter notifying it of the Commission's finding; this letter will
contain admonishment language, and, if appropriate, request.that the Committee refund
the amgunt it received in excess of the limitations.
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VI  ATIACHMENTS AND THE FINAL PACKAGE

After preparing the final version of the First General Counsel's Report, staff may
need to include a number of attachments. Each attachment should be referenced
somewhere in the bedy of the report. All attachments are labeled on cach page with
attachment number and page number (for example, "Attachment 2, Page 3 of 8").
Secreum&s have special attachment stamps which are used for this purpose. The
follomng W of nttpchmems may. be included with the First General Co\msel s Report:

o Foctual and Legal Analyses
¢ Conciliation Agreements
. Subpoenas a.nd/or Ondcrs

i

Specnﬁc anachments ﬁcpend on whcther (hc case was mtunally gcncrated or

Section V1.

, A Attachments .;

a 1.~ReferrllMaterials ST e T e

T ooy
Dot el e, ol Wl Wil R

oy, &k iggifirm L e Teiddl
. ,lqtq;;agl)grg;nemed casw,aﬁ,ﬁe siry ainumbervof different: contexts‘ For exaﬂxplé'
)' TA <
m\;,ught generatetasmfeml :because-aireport'was filed:late or- notTiled ‘af dl;‘
Teferral m:ght originate from the AuditiBivision or from a federal 6f statc agcncy 'Ihc
Corpmiss:oners could determine:to open ah-ipvestigation pursuarit to "Du'ecuve 6" ora
candidate or; polmcal committee:sua sponte could riotify the Commission about a

suspected wrongdomg

Fo: mtcrnally gcnerated matters, smﬁ' should attach the reférred materials.
Rnpoﬁs from. Audit or an external agency; or a Directive 6 memso, all constinute different
types of referxed matenal ‘Fach should appear as Attachment 1 and should bé referenced
in the Gencrahon of Matter section of the First General Counsel's Report. An excéption
t0.the abave rule as to internally gencraled matters involves RAD Referrals received on
or after July. 15, 1995. These do not have to be attached as they wxll already have been
circulated to the Comnussxon by CED3..

In complaim gcnaated mancrs, the Commissionexs receive copies of complaints
on an informational basis when the complaints are filed. Accordingly, the complaint
need not be included as an attachment if the report does not include a specific reference to
some portion of the complaint or to an exhibit included with the comiplaint. However, if
the report quotes exlenswely from the complamt or to an exhibit attached to the

3 The Comnussioners mmmam their own case ﬁl&s
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complaint, the complaint may be included as Attachment 1 in the First General Counsel's

Report.

2. Responses in Complaint Generated Matters

CED staff solicits responses from all potential respondents after a complamt is
filed. For cases opened prior to July. 15, 1995, staff should include these responses as
successive attachments, after being referenced in the body of the Report. [n more recent
matters, the responses will alrcady have been circulated to the Commission by CED.

3. Factual and Legal Analyses

The next type of attachment included with the First General Counsel's Report is a
Factual and Legal Analysis which sets out the factual and-legal bases for Commission
action. If the Commission determines that there‘is reason 1o believe that a violation,
occurred, a Factual and Legal Analysis.approved by the Commission, not the First’
General Counsel's Report, is mailed to respondents as an explanation of the besis of the
Commission's determinations, The easiest way to see how a Factual and Legal Analysis
should appear in final form is to ask others in the Office how they draft these documents.

For a late filer or non-filer internally generated case, steff should use Form 69 in
the Forms library as the basic form for the Factual and Legal Analysis. In these types of
matters, the Factual and Legal Analysis:is prepared-for use by- both-the Cormmission and
the respondent The Report-simply makes reference to the attached-Analysis.” See
Chapter 3, Section II, C, 4, The Analysis'contditis the law relevant to the' MUR 'and states
how the respondent has violated it.. The analysis concludes with a statemeni that the
Commission has found reason to believe that the respondent has violated the law.

|

|

|

Unlike the Factual and Legal Analysis prepared in a late filer or non-filer case, a

Factual and Legal Analysis in-a complaint generated.case or‘other type of internally
generated matter* appears both as,an integral part of the First General Counsel's Report

| and as a separate attachment. The attached Analysis is often extensive and generally
'follows the analysis included.in tha:Report. It documents the nature of the allegations
and the response, and how.the respondent did or didwnot viclate FECA. When preparing
this separate Factual and Legal Analysis to be sent to the respondent, staff should be sure
to redact the analysis in the Report in order to delete references to open compliance:
matters or to internal procedures or policy, any discussion of investigative plans, and any
mention of findings against other respondents in the same matter.

4 Note that for a Factual and Legal Analysis resulting from a referral from the
Department of Justice or other state or Federal agency, staft should not indicate anywhere
within the analysis where the referral originated.
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If OGC’s recommendation is that there is na reason to beliéve that the respondent
violated the Act, staff should not prepare or separate Factual and Legal Analysis. If the
Commission agrees with this latter recommendation, a redacted First General Counsel’s
Report (in the event the whole case is closed) is sent to the respondent(s).

4. Conciliation Agreements

. Ifthe staff's recommendation-is:that th¢ Commission find reason’ to believe and

,,offer pre-probable cause coneiliation, the: propOSed conciliation agreeinent is referenced
in the body of the report and:appears as'an-attachment to the Fi irst General. Counsel'
Report Form 76.in the forms libréry has ah:appropridte agreement “Staff should B
personalize the information, filling in.the fatts] the violation, nd the proposed civil |
penalty. No conciliation agreement is attached if the recommiendation is to find no reason
to believe or to find reason to believe with no offer of conciliation at that time. See
Chapter 3, Section IV, B.

5. Other Attachments

.Depending on the nature of'the case; attachments other than those dlscussed above
mxght be Jincluded. - For ipstance,. where'mvestlgauon is appropnate, proposed subpoenas
or, o:ders for written answers:may: ‘Be.includéd. | (See Forms 78 through 82) thle o

' wnuggc.;tye repprt staffimay ceneacrpss’sonte'information diat is alrcady o‘n }.he pubhc
record,e.g.;.a repart filed withiabe. Comamission o ith 'a 3t EHéctioh Hgency o‘{ a
newspaper article. These could appear as attachments to the report. el

B. Proofreading

Proofreading to-remove errors is an imporiant part of the final stage ¢ of the First
General Counsel Report-production process. Here is 4 list of 10 points to consider to
avoid problems

. .Are any pages missing from the report or any of its attachments?
Are the attachments in order? Sa W
Are the separate ppmons of the repon and the recommendauons correctly
numbered? © .. .
" Has the treasureszeen checked to make sure he or she is the current treasurcr"
There should be no.mention of a lawyer or law firm by name.
Are there recommendations relating to all respondents? *
Are the numbers used to calculate the civil penalty correct, or have any been
. transposed? .
‘8. Do the margms, pagmatlon, and use of quotanons conform to ofﬁce
. :procedure" - e
9. Aline of text should not end w:th a "§" ora wnh pcxson s- mnddle xmual or
© split dates between the month and the day.. E

WM -

N o e
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10. Secretaries and staff should carefully proofread cach document forwarded to
the Assistant General Counsels.

For further hints, see Addendum H, Troubleshooting and Proofreading Document.

C. Other Documents

Two other documents should be included with the final product. The first is a
routing card directing that the report needs to be approved-and signed by the Associate
Géneral Counsel, or by the General Counsel in the case-of Track 3 matteérs,S and the
second is a Sunshine Recommendation Form. Staff'should check the appropriate
category on the form and turn in the report package to the team supervxsor See
Addcndum J, Sunshine Act.

VII. MERGER

A. Introduction

This Office may recommend that the Commission merge two.or more matters.
The key reason for a merger is to save Commission resources. A second reason is to’
ensure that cases are uniformly resolved. Nevertheless;-the:general rule is not to merge.
but rather to handle the cases. .concurrently but scparately:® Remembet, the' merger
recommcndauon isa strategic, pragmanc quesnon, and should be dxscusscd witha
supervisor. KRR -

B. Factors Weighing in Favor of Merging Cases

There are several types of matters where OGC could recommend that the
Commission merge two or more matters. The following examples illustrate a few such
instances.

5 Routing cards are blue for Track 1 or-2 cases where the Associate General
Counsel ultimately signs the reports or red for Track 3 ca: s which must be approved by
the Gcneral Counsel, Each time. staff submits a project to the supervisor, or the Associate
General Counsel, or Docket (for mailing a letter) staff should initial the routing card, date
it, and indicate to whom the report or other document is being stibmitted. The routing
card stays with the work until it is finally completed." If addmonal cards are needed, staff
should staple the new card on-top of the original:

6 See, £.., MUR 3325. In this $25,000 case initially there were ten named
respondents who exceeded the annual limit. Some settled quickly, but other individuals
that were implicated did not and the case took years to settle. 1t would have been better
to have opened separate MURs for cach respondent and to have placed closed MURSs on
the public record after each respondent had settled.
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A classic example involves two complaints filed by different complainants. If the
complaints involve the same transactions, the same or similar allegations, and the same
respondents, then OGC may recommend that the Commission merge the matters.”
Another example involves one complainant filing back-to-back complaints, where the
factual bases of the complaints overlap. Again, OGC may recommend merger.

Sumlarly, merger may be considered where. the investigation-of one matter will be
facilitated if combined with another matter. Another factor OGC should consider is
whether the issues in two.or more matters can be deall wnh comprehcnswcly in one
concihation agreemem L
. N st v

Respondents may also request mexger. OGC wxll examine the similarity of the
cases and’ detcrmmc whether a merger recommendation is'appropriate. Merger issues are
internal and the rationalc behind the decision is confidential; thercfore, no cxplanation to
a respondent is required.

The following are examples of past merger recommendations:

L Saﬁeh&ppndeﬁtngamq Issues. = . oo '

5:..These matters were‘initiated by complaints filed by
o two_ ,gxff fept complam@nts,, However, thé:matters involved the same
T icgpqp;}gqt; -~Richard:k. ‘Thornburgh, Thomburgh for"Senate Committee,
_ “and Sirkp: tnck §c Lockhart. . The:matters further’ involved the same issues
- wheﬂ\er the law firm at which Thomburgh worked had fiiade prohibited
contnbunons to. hls -campaign; -Accordingly, OGC recommeénded a merger.
See also, MURs3617 3658; and 4010, all of whlch were rncrged into MUR

3620 (the DSCC "tally" case).

2, Enlarging an Investigation

. MUR 2984: In these matters, OGC recommended that an ongoing matter,
‘MUR 2593, be merged into a new matter, Pre-MUR 220; which became
MUR 2984. MUR 2593 involved direct mail soliéitatioris on'behalf of the
George Busb ior President Committee sent by officials of the National
Association of Real Estate Appraisers, Inc. ("NAREA"™). Subsequently, the
Labor Department's Employment Standards Administration ("ESA")
referred NAREA and another respondent for additional activity related to

7 Although strictly a guide, staff may wnsndcr Rule 20 of the Federal Rules of Civil
Procedure. This rule provades for the permissive )omdcr of parties to civil actions if a
claim against them arises out of the same transaction, occurrence, or series of transactions
or occurrences and if any question of law or fact common to all defendants will arise in
the action.
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fundraising for the Bush committee. The referral included many of the
same respondents, and the alleged violations included a large number of
direct mail solicitations. OGC recommended merger in order to expand the
original case to include the referral from ESA. (The ESA referral also
included new affiliated respondents and allegations.)

3. Complaints "Inexorably Intertwined"

MUR 3121: The complaints filed in each of these matters (MUR 2999,
MUR 3068, and MUR 3121) at first appeared to involve numerous
unrefated committees and candidates. However, the complaints raised
issues concerning the same key respondénts: Charles Keaung, American
Continental Corporation, and Lincolf Savings and Loan Association, These
matters also involved similar activity ~ prohibited contnbuuons To better
manage these cases, OGC recommended that the Commission merge MUR
2999 and MUR 3068 wnh MUR 3121

4. Upiform and Expeditious Resolution of Several Matters/Same
Defenses Raised By Respondeiits/Satire Issués in Subsequent Referral

MUR.3518: The National Albanian Amierfedn Political Action Committee was

. referred ta OGC.for repoftiiig and ex ¢ Contribution violations. These
violations were dealt with in MUR 3453 *

. . the%ommm 'was referred for
| similar reporting violations in'RAD Reférral #92NF-04. The matters were
merged because of the similar issues involved and‘the sitnilar defenses
raised by the committee, and to facdxtatc the umform and expeditious
resolution of the matters.

5. All Related Issues May Be Dealt With Comprehensively/Same
Alleganons/Related Issues

MUR1633 In MUR 2263, the Commission was investigating pos. ible 2
U.S.C. § 441b violations by the Wisconsin Action Coalition. During the
pendency of the matter, the Commission rece:ved a second complaint -
MUR 2633.— involving similar ailegahons MUR 2633 also involved new
information relevant to the inquiry in"MUR 2263. Acéordingly, OGC
recommended that the matters be merged. ‘

C. Factors Weighing Against Merger

There are also several factors that weigh against merger. (See, infra, discussion of
severance.)

Chapter 3 - Page 20

-~

e
1997 Enforcement Manual

151 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

6/96

OGC may not want to recommend merger if it would unduly delay the resolution
of one matter. Delay may occur if one matter requires considerable investigation while
the other matter is near completion. Similarly, in some instances, OGC may want to
close a matter as it relates to one respondent (while pursuing other respondents), but
merger could delay closmg out that respondent.

lf confusion would result, then OGC may not recommcnd merging two matters.

Case management is a factor. If merger-would make the merged case
unmanageable, then OGC may not rceommend merger

0GCE" may not rcoommcnd mergér if we are rccommcndmg feason to believe in
one matter, but recommendmg no reason to beheve in the other mancr

OGC may also want to keep mattcrs small ih order to more quickly close them
and put them on the public record.

If cases are similar but are at dltferent stages of the enforoemem process, merger
may not be reccommended. But ¢f. MUR 3518 (The Comnission mcrgcd MUR 3453
with RAD Referral 92NF-

. R Apd e P oen s e oL L LA SN
_». T e s et et 2olME S IO GRA St . e
v S a0

If the only connection between two matters is an issue, then this would Sut against
i3 .» %,
mergmgthc matters. . priasiasd® fuaetagaeald sagll byiaisi 2

As discussed, there are many factors-that-must be considéréd When determining
whether matters should be merged. Examine your case(s) carefully to detcnmne which
factors are present.. These factors then. must-be weighed and dwcussed w;th your
subcrvtsor to detcnmnc the best course of action. : .

D The Merger Recommcndation :

. 'ﬂxc mcrgcr r:commendanon must bc spccnﬁc. As 1llustratcd be. 1ow, the
recommendation must reflect the MUR number of the new, mefged matter. Ordinarily,
the lower numbered MUR should be merged into the higher numbered MUR, but
circumstances, such as numerous respondents, may warrant meiging the higher numbered
MUR into the lower numbered MUR. Note that a new MUR is not opened in situations
where RAD Referrals or Pre-MURS are merged into existing MURs. In addition, the
reason to believe recommendation in the new matter should follow the mergcr
recommendations. : :
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The following examples may be used as guides:
MERGING TWO MURS

1. Merge MUR 5000 into MUR 5005 and hereafter refer to this matter as
MUR 5005.

2. Find reason to believe that X violated....

1 Merge RAD Referral 95L-1 into MUR 5025 and hereaﬁer refer to
this matter as MUR 5025. - -

1 LR

2. Find reason to believe that X violated ...
E. ',Merger Notification

You must notify.thosc‘ respondents whose case number has changed of the new
MUR number.

st

F. Related Case Mnnagement Strategies

1. Several MURSs analyzed in one rcpon ‘
thle not exactly merger, OGC recently has begumo analyze several matters in

one report. The matters maintain their separate identity withini that one réport. This has
been done with news media exemption, disclaimer, and presidential debt cases. (Sec
MURs 3483, 3608, 3615, 3624, 3660, 3706, 3709; and 3710:for press" exemption‘ MURSs
3592, 3655, 3682, and 3689 for disclaimers; and MURs 3507, 3627, 3632, 3679, 3726,

. 3736, and 3741 for presidential debt.) Again, consult your supcmsor 10 detcrmmc if you
have matters that may be analyzed using this approach.

W

2. Se,verance - s

OGC may also recommend that the Commission sever mattefs in the interests of
case management. In MURSs 3145, 3175, and 31'82; for examplé, three matters were
merged. After some investigation, an aspect of the case relevant to one of the complaints
was found suitable for severance. One MUR was severed, the Commission accepted a
conciliation agreement in settlement of the matter, and the case was placed on the public
record sconer than would have otherwise been possible.
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G. "A Quick Review"

e Merger is a matter of saving Commission resources, but one must keep in
mind that the best way 10 save Commission resources may be to separately handle
re!azed matters. In some instances, cases may be sevcred :

¢

e Analyze cases, then discuss merger or severance wuh your supervisor. -

s Make the recommendation section clear as to the new MUR number.
Eaﬂamﬂnighingjnhmmimmﬂ

o Samc rﬁpondems andi \ssucs
o Similar allegations. :
_ve Used to enlarge an investigation.
¢ Complaints inexorably intertwined. -
e Similar defenses by respondents.
o Expeditious resolution of matters.
o All related issucs may be dealt: wtth comprehensively in onc

conciliation agreemenL

[ SO , . oo gk
N N

e Undué’ delay would result‘
L3R Confusxon Would résult.

- & Effective case managerhcnt. )
e RTBinone case, but not a:)othex .
. Maintain several sma!l maners to close qmckly and place on
" piablic record.” o
e Casesare sumlar bnt at dxfferent stages of the enforcement

process - it
Only sumlnr aspect between two’ lS the xssixc L

e

ot

vm F_QBMS T

ca crt ey [

A lntrod uction

This section is a guide to the enforcemefit forms that are used during the reason to
believe stage of the enforcement process. The forms have been appmved by the
‘Commission and are revised and’ updated as necessary. "Use'of the fom}s promotes
uniformity and efficiency in the processing of enforcement matters On the other hand,
these forms are a "means to an end.” Except for some boxlcrplatc paragraphs and
language, forms may be modlﬁed to ﬁt each parucu]ar set of ¢ clrcmnstances
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An index to all the enforcement forms and copies of the forms are found in the
enforcement “Form Book," a thick binder distributed to staff.

To retrieve copies of the forms as Microsoft Word for Windows documents,
access the forms through Teamlinks Information Manager. Refer to Attachment 3-3 if
the Enforcement Forms Drawer is not visible from your Teamlinks Information Manager
window.

B. RTB/No RTB Stage Forms - For purposes of discussion, the applicable
forms have been grouped into three categoneS'

1. Dtafling the RTB Report The staﬁ' member prepares the First
General Counsel's Report and associated documents-(e.g., the Factual and Legal Analysis
and Conciliation Agreement), as appropriate, recommending that the Commission find
either reason to belicve or no reason. to believe that a FECA: violation has occurred, and
recommending an investigation or closing of the matter.

a. First General Counsel's-Reports
1. Internally generated matter (#68)
‘ ¢ late/non-filers (#71) -
. (recommendmg RTB/Pre-PCTB conciliation)
2:"Complaint genemted*matter (#70)
b. Factual and Legal Analysis (#69),
¢. Conciliation Agreement (f76) (Pre-PCTB finding)
d. Report Packages. (mcl, 1st GC Report, F&L, CA)
1 48 Hour Comnbunons (# 112)
2 48 Hour Candidate Loans (#113). -
e. Comment Sheet (#67) (Used for Comment Draft, see Part 1V)

“2. After Circulation/Submission of the RTB Report - After the initial
report has been submitted to the Commission, the staff member.generates an objection
memo if one or more Comrhissioners files an objectnon to a report or memorandum,
thereby plxcing the report on the agenda of the Commission's next executive séssion. A
memo for withdrawal/correction of a report may be generated to correct errors detected
afier a report has been forwarded to the Commission.

8. Objection Memo (#75) (see Addendum D, OGC Enforcement
Manual)

b. Memo for withdrawal or correction of First General Counsel's
Report (#99)

3. RTB Notification « After the Commission has voted in a matter, the
staff member prepares letters for the chairman's signature notifying the respondents of the
Commission's findings of reason 10 believe and of either its final disposition of the matter

Chapter 3 - Page 24

-

1997 Enforcement Manual
155 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

6/96

or instructions regarding the next stage of the enforcement process. In the event of
findings of no reason to belicve, or of no findings of reason to believe in complaint
generated matters as a result of an equal division of votes, letters must be prepared
informing respondents and any complainant of this fact.

a. No RTB letters to. Respondent
1...Complaint generated MURs

partial case closing (confidentiality caution (#23A))

e entire case closed (#22)

o Partial;case closing confidentiality caution (#22A))
2. Internally generated MURs

e entire case closed (#23) v

[ J

b, No RTB to Complainant (#24) *

¢. RTB Vaotes Divided/Insufficient (complaint generated MURSs)
1.  Letters to Respondent
o entire fileclosed (#25): ' -
: o pant of file closed (#25A)
e el 2y Lctter to; Complamant Closmg Filc (#26)

.. v

o wet) BE d xRTB!etterstoRapondentn S 's,, oo s

Y » n R Y RN RNV
R TR s w;lmemally‘generatedMURs (#27) S i »

Sty Cdeds nl." I-J'--'

smnpn T e wnestet icongifiation agreemeit énclosed‘(ﬂ27A)
' - late filer/non filer MURS €ri¢losing CA’ noufymg fe' merger of
matter (#27B)
o enclosing compulsory process (#29)
2. Complaint generated MURs (#28)
o . Jate filer/non filer MURs énclosing CA (#28A)
° "enclosmg compulsory process (#30) e

e No Furtber Act:on/Closmg Letters a e
_Commission takes-NF A/closésientire filé (#31)
2 Commxssxon takes NFA/closes part of file (#32)

f Respondents' requests to' reopen mveshgahon/ "RTB" finding
1. Sample Memo (#100) '
2. Leter denying Respondent's request (#33)

C. Statement of Reasons Forms
A Statement of Reasons is required when the Commission rejects OGC's

recommendation to go forward, resulting in dismissal of an entire complaint, or of a
respondent, or of a particular allegation in a complaint, and the reasons for such dismissal
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cannot be found in the General Counsel's Repont. See Addendum O, OGC Enforcement
Manual.
1. Proposed Statement of Reasons and Cover Memo to Commission
(#102)

2. Letter to Complainant enclosing Statement of Reasons (#58)
3. Letter to Respondent enclosing Statement of Reasons (#58A)

D. Letters Denying Termination to Committee

1. Because of open MUR (#103)
2. Because of pending referral (#103A)

E. Completing Forms (Tips & Common Mistakes)
1. General Comments
a. Accessing/Setting-Up Forms

The forms in the form library account have pre-set margins of one inch for the
left, right, top, and bottom margins. If the margins are different or changed, the form will
not be set up properly. Staff may also need to.adjust the tab stops and spacing. Use co-
workers’ examples to replicate the style and: formatting of your reports and letters. In
addition, use the forms. bmder 1o .determine tabs; spacing,’and indentations. Of course,
staff should always 1 review the.form for proper pum:matlon and grammar.

b. Modlfying Forms

The bracketed ﬁelds in thc forms indicate wherc to add specific information in the
matter such as names, dates violations, etc. In additions, staff should also review the
contents of each form, especially form letters, to ensure that the wording is appropriate
for the particular.case. Form letters are not "set-in stone™and may be modified. Any
changes to the form letter should be. lnghlxghted for the team leader.

Note: Because the forms in the hbrary account are sometimes revised or updated,
it is not advisable to create a new-document by retyping-over documents from a

" previous matter. Call up the library forms instead through Teamlinks Information
Manager.

2. Tips for selected forms (Staff should also consult Addendum H of the
OGC Enforcement Manual)
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a. First General Counsel's Report
1. Caption

Staff should include the actwauon date. This is the date the case is assigned to the
staff member.,

2. Rcoommcndations - (Consi‘stency)

Staff should ensure that the récommendationsin the "Recommendations” section
of the repon correspond with tecommendatxons in the narrative pomon of lhe report

s s ' * i

. TIP The recommendauons section of thc report should always’ include a
recommendnuon to-enter into preprobable cause conciliation if this was
recommended in the narrative portion of the report. Also, staff should not forget
to recommengd approval of all factual and legal analyses, proposed conciliation
agreements and appropxiate letters.

b. Factual and chal Analysis S

e

h A scparatc Factual and Legal Ana!ysxs is rcqmred for cach respondent (unless
therc is a waiver of the confidentiality:provisions'or the. ComiriSsion found no RTB).

. pomso”y TheJanguage:in the Factuat. arid Legal-Analysis isually mitrors the' lahguage in

: "'the First General Counsel's Report; however, staff should also edit thé Factial afd Legal

i Analysis to delete references to open compliance matters, internal procedures or policy,
referrals from other federal agencies, discussion of investigative plans, or mention of
findings against other respondents in the same matter.

Never refer to "OGC" in a Factual and Legal Analysis; use "the Commission”
instead. Finally, always conclude the Factual and Legal Analysis with "there is reason to
believé that...”

TIP: The Factual and Legal Analysis should generally be drafted after the team
leader has approved the Report.

¢. Conciliation Agreement

The "boilerplate language” in conciliation agreements is found at Paragraphs I-Iil
& VII-IX of the standard form agreements. This language should not be modified. There
is, however, leeway in crafling the other parts of the agreement. As a general rule, each
paragraph should contain a concise statement of the law or facts.

Chapter 3 - Page 27
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1. Applicable Law & Facts - Part [V

. There are different approaches to setting forth the law and facts. It may be more
effective to first set forth the applicable law. Staff should draft a separate paragraph for
each applicable code/regulatory provision, and a separate paragraph for each set of facts. .
The facts should be organized and set out to match the paragraphs containing statements
of the law. Paragraphs containing "contention" language which may be submitted later

by respondents are set forth in the “facts" section.

2. Admissions Clauses - Part V
Staff should draft a separate paragraph for each violation. Cited violations should
correspond to the Commission's determinations with respect to the respondent from
which the agreement is bemg drafied (check all cemﬁcahons of Comxmssxon action).
3 Civil Penalty/Injunctive’ Language - Part VI
This section can be modified to include payment on an installment plan.
Injunctive language, such as refunds-of excessive or prohibited contributions, filing of
missing reports or amcndmcnts to reports, etc., should be set out in separate paragraphs.

F. Forms Questxons, Problems, etc o

~ Contact Maura Callaway, the Special :Assistant to the ‘Associate General Counsel
10 address issues related to the, forms in-the library account.

Chapter 3 - Page 28
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Basic Overview of
The Reason to Believe Stage

| OGC makes RTB or NO RTB rccommcndauon i
1'¢ Draft Ist GC, F&L, Conc:hauon Agrccmcm =
(if applicable)”

¢ Circulate for Comment

. |
O ' U
T . . L. .

: s Commission Finds No RTB
L R ¢ MUR Closed
. P N e .. Noufy parties-
:\&"‘ IS u,%‘“ MR ) e ,,'. ‘. M'UR On‘Pubhemoord )
, - »Con mission FIM&RTB} B G ERp R 4_,.,{
, e RT Nouﬁcaupnw, e :
SR s Bcgm mves’hgauon e e -

Respondent initiates pre-PCTB conciliation

. negotiations . =
No conciliation agreement . OR Pre-PCTB conciliation agreement
¢ Continued investigation . ¢ MUR closed
¢ Additional findings, etc. « Notify parties
¢ MUR on public record
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Please return completed comments to _%&‘WM

F- A - 9,

Assignment DATE:

Staff mMember:

- Comments:

mﬁ@i—/ = o
V- /uuruo/ T A AT~

w o e e %v«u.w:y

A ‘7mm-aw,a4’r M—-WA_L
woph W@W Mm.
W«M 71114 WM”‘MM
MV‘J %;L—C'?‘U Mmm%m»‘&
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~

*

Approve:
Object: M—,—' Conference date/time:
Initials: TRACK:
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The Enforcement Forms are in a Shared Drawer. To be iblc to access the forms, an enforment
staffer would have to been given access by one of the controllers of the Shared Drawer. After the
staffer has been grant access the staffer will have to add the Shared Drawer to his or her account
as follows:

~

: Drawert'rom the Services Mmum Twanks

Select Add Exm

5 Personaladdress’ Book
] yalidate Address Book...
K ~0irectory;se~ices_
. Dlstrlbuﬂowl.lsi Edttor...

'é’: H i ‘(.E‘
Create Drawer...
Aod E)dst!ng Drawer.,

byt amnen oo ot

Remote Connection Manager...

Anachmem 3-3, Page 1 of 3
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Fill out the Add Existing Drawer dialog box as follows and click the OK button:

TaamLinks. LoceHile ulmmm ‘etocsl
oumlinks. Local fite cabinot on a'Locsl’ d

Attachment 3-3, Page 2 of 3
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Create a New document by clicking the New button on the Standard Toolbar or by choose New
from the File menu.

ln the Select Teamlinks Object dialog box select Drawers:Enforcement Form, Folder: Library
Documents and under Objects, select the name of the form that you want to insert within the new
document and click OK.

Form 30- RTB to Raupnndan' Em:lmmg Cnmpuumy Pmcan (Ex!.)
Form'27A - RTE o Raspondent Enclosing Coaciliation Agras (Inter) &
Form 23 -NoRTB to Ra-pondual Intemally Generated (Entire Case Oise
Fam 22'- No R78 to Respondent - Ext G tad (Entire case closed)
Form 19 - Uir to Respnt Danylug quuen (» Whals or in Por)
Form 10 - Notification 0 R plaint ¥ not Sentin S Days
Farm 9C - Notifi to Respondt ‘Enclosi P s Suppt Materials
Form 88 - Noti to Rnpnm Adw:mg of 5uppun uemms
meS -Notification ta Respondent ot Complai

SR PN
T AT T TR AT i e
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CHAPTER 4
Investigations

Investigators .
[ N

The Ofﬁcc of General Counsel is currently staffed with two full time
investigators. The' general dutiés of these- mvesngamrs m as follows

¢ To provide assistance to OGC cufo:cemem teams in the preparation, planning
and implementation of i mvesugauons and otlier telated investigatory functions.

tah . Tocollect, recover and duly secure evidence pemnem to investigations
. conducted by OGC.. S s

¢ 'To ctndicf field interviews and’ fakc“‘swom statements from respondents,
witnesses and others. P S RETER

,wimessa aqd‘pllwrs when nece,ssary.s S

¢ To provide a liaison between OGC and other law enforcement agencxes
(federal, state and local), ity oy, g

e To prov:de advice to enforccmcnt staff in mtcrvtew wchmqucs and strategies.

‘Other duues as‘assxgncd by the Gg:neral Counsch and/or Assocxatc General
Counsel R :,f*." il ey 4
k : RN 2 T R A
The mvcst;gators asmgned to. OGC are;a- valuable rcsourccwnh many yezrs of
investigative expenence You are cnooumged to utilize this resource in your
mvestigauons SN i L e

Ton s 5l SR e

v e

Tt ST Lo

e o

At ROWLS RO rm *’;'?)‘;i.{.‘s('-. ’ “t T

I-‘or the purpose ofnhxs chapm, the term “investigation” tefers to any activnty
devoted to the gmhenng of information in furthcranec of thc mission of the Office of the
General Counsel. - Ple . e
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The purpose of all OGC investigations is to fairly and impartially collect
information and evidence that is relevant to the laws the FEC i5 charged to enforce.
Investigative authority and responsibility of the Commxmomarc govemned by the
appropriate sections of the Federal Election Campaign Act of 1971 as amended (“the
Act”), and the appropriate sections of Chapters 95 and 96 of Title 26 of the United States
Code, and Chapter 11 of the Code of Federal Regulations.

A. Purpose

An investigation is extrcmely specific in intent and purpose. It is always related
to a suspected violation of the Act. No investigation may be condiicied by OGC until the
Commission finds reason to believe that a violation of the Act has oocuned The
objectives of an investigation are:

1, To establish whether any vxolanons have occurred and, if so what
violations and their scope.

. To determine the identity of respondesits and potential witnesses.

3. To discover, evaluate; maintain and provide in-a timely manner, all of the
pertinent facts to appropriate authority and to obtain and preserve potential
evidenge in a form which will render it admissible in any future
administrative or court proceeding. .. .. -

4. Toaccurately and concisely document the collection of all
mformanon/ewdenoe dunng thé'i mvmgauon for future review.

B. Invcsngatwc Plans

Investigative plans are essential (o the successful maiiagément of any
investigation. Once prepared, they'must be reviewed frequently; evaluated, and modified
or revised as necessary to meet the requirements of cvolving investigations. It is not
necessary and not required that a formal plan be prepared for every investigation. They
should however. be prcpared for any major or complex mvaugauom'

i d LA

The exact contcnts of an mvcsnganve plan w:ll vary according to, xhe :
circumstances of a particular investigation, thus a smgle prescribed format will not suit
the needs of all situations. Eniphasis must.be:on fléxibility and adaptability. As each
individual element of the plan is accomplished, the date of completion should be entered
bésidé that elenient. Thic following is a suggested format which may be modificd as
nece'ssary to-meet existing requiremeats: Elements which arc not nceded may be deleted;
others, not listed, may be added to meet particular circumstances. ’

1. List alleged violations under investigation with elements of proof for each.

Chapter 4 - Page 2
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2. Determine what evidence will establish each element of proof.

3. Udentify persons to'be interviewed (respondents, potential respondents,
witnesses) and when in the overall investigation each should be interviewed.

4, Evaluate other law enforcement agencies which may be conta;cted as
necessary.

5. Identify special investigative assmmnce wh:ch may be required and when each
will be required.

6. Identify special log:stws and administrative support required and when it will
be needed. -

7. Set date of preparauon of mvesngauve plan or da(e for most recent revision.
el Tl e
A. Locatmg Respondents and Witnesscs I S e
N, L A 1 T N
2B One of the most common and basic.of/tasks assngned to &n investigator is-locating
potennal respondents and- witnesses: This.task can-also:become one of the. most critical
and frustrating parts of the investigation. There is however, a Vast amount of information
available to law enforcement agencies, and also within the public domain, that can be
used to lomenpeople ‘I‘he key.is o know-of itstexistence-and how.to access it.

¢
KN [ P N T VIDRN. I R PE PR EIN

Sy Thc followmg ate but two examples of mformauen avmlablc both;pubhcly and
through law enfdmemém 'SOUICes:- T

P Con gl e

TR N Dmmdﬂmdstmgd This:is a- tepoﬂmg servnce on.more:than seven: mxllxon
= U8, dndinterihtional ‘ompanies and corporations. The Business-Information: Report
(BIR) generated by Dun and Bradstreet includes information-abotta + ..«
company/corpomhon s assets and Jiabilities, associates and officers, subsxdmncs
cofnp‘any operatiohs and history-along with-information from public récords, i.e., public
filings arid legal-actions. Dunand Bradstreet dlso produces:a Government-Activity
Repott (GARY'0ri companies doing business with-DOD.end non-DOD:agencies. The
GAR listing is beneficial wheén contract information is needed on conttacts with a small
monetary obligation. See Dun and Bradsueet User Handbook.

B U UL L S Lo
2. 1L.S. Customs Service - Obmmng mformanon from the U.S. Customs Service

on monetary transactions under the Bank Secrecy Act:,

e Ve w

'a. The U:S: Customs Service is-the central repository.for-reports filed pursuant to
the Financial Recordkeeping:and Currency and Foreign Transactions Reporting Act of
1970. They maintain a database that contains IRS Form 4789, Currency Transaction
Report, Customs Form 4790, Report of Intemational Transportation’s of Currency or
Monetary Instrument Report, and Treasury Form 90-22.1, Foreign Bank Account Report.

e
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b. Requests for Bank Secrecy Act data should be made in writing from OGC to
the local Customs Special Agent in Charge. Requests may be standard letter format, but
must include the specific names to be checked, any available identifying data, the
violations of the law that are being investigated, and a summary of the investigation.

More detailed examples of this type of information are described in the following
section.! For additional sources of public/private information, the investigator’s office
may be consulted.

B. Internal and External Sources of Information

In most instances, the persons or entities with whom contact is required are
readily identified in the written complaint and/or supporting documents. At other times
however, respondents and witnesses are not adequately identified and must be located. In
our modem interactive society, entities and persons in the conduct of their everyday lives
are constantly leaving trails of identifying information. Searching for persons and entities
is nota science. It requires imagination and creativity:to-discover:and accurnulate new
information that builds on the bits of known' mformnnon that eventually. leads to the

- subject’s locauon st P

l. lnternal Sonrces of. !nformation Complamr/ Rei‘eml‘matemls begin with
the obvious. Do not read but gxamine the complaint or referral documents for the needed
. information: Many times the information:needed to locae;an.indivigual-is presented to

us but in an unfamiliar form. For example, the address-of the comp!ainant;may.be
omitted from the text of the complaint but may be affixed as the return address on the

- envelope. ‘Lookat each détail of information provided toavoid.overlooking the obvious
andto provide clues that may lead-to other information. ;'[«'horoughnms atthis stage will
save time and effort later. - C .

| . ot - P e atmn .
-a. FEC Databases - using the various:indiccs availablc you may be able to scarch
for addrésses; professions and employers:of subjects.. You may wish 4o check the
-disbursement records for-vendors: If you suspect the-subject has: been involved in
*- previous FEG proceedings use the MUR nnd AO mdx(m R R
b. FEC Library - A wealth of eference mateml o
T MR e PR TP BE T

c Telephone Dnrectoryassxstanee e ..H;:

RIS

+'d. PhoneDisc - Located.in the investigators office. :Search euhet by name,
addms 1elephone numbcr, or busmcss name or type. . : :

[ Intcmct A valuablc source of mformatxon

! See Addendum F, “Banks as a Source of lnformation".
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2. External Sources of Information - External sources of information can be
divided into two types: law enforcement sources and pub!iclprivate sources. A review of
other agencies’ files may reveal important information pertaining to a specxﬁc subject or
investigation.

a Extenal Publxc and Private Sources - External public and private sources vary
.from jurisdiction to jurisdiction. Ataachment 44 presents externdl sources and types of
mfonnahon that will often make an mvcsttgatxve task less dlﬂ‘icult In addition to these
.. SOUrCes.: of information, there may be other sources, that are umque to the jurisdiction. For
additional public/private informanon sources in addmon 1o those hsted in Attachment 4-1
consult with the mvesugatoxs Bl should be noted that subpocnas may be required to
obtain mformahon from this area.

T L
.

e Tb Extcmal qu Enforcement Extemnl law enfonccm ent 1i§’ccs can provide
mformanoy to mv,esnga!or that 1s not pubhcly avallabl ‘Are w of other agencies”
) files may :em.l impormm information pmauung toa spectﬁc investigative target or
Bl ‘mvcsngatxon The inivéstigative office maintains acontact file:for:many federal, state and
"local law'enforcement aéncies! A'staff ember who'needs to,contact a particular law
enfofcemef\t agéncy sééking informationishould first consult with.an:0GC investigator to
“detéfring if there-is alrcady a contact pbrsonar “that agcncy
. ” SLVes,

o u! ‘$

vt oo Co IMERVAOWS 4y o L s s e

VoV .‘ ER VR R

DT A A _:5 el N Aen 1w v e g
- and Interviewing is one form of, ‘commumcéuon g;ed extms;vely by law enforcement.
DY Whethe -used to,elicit; mfoxmauon from.a witness or respo eqt, gpod interview can
- -have a significant impact.on the ouwome Qf the,i Jinvestigation., -f-lp»‘v’gver. if conducted
lmproperiy or without the right planning, the mtcmew can be ren,dcred worthless and

could resull in scnous negauvc conscqumcﬁ for all mvolved

e e ey epn <

o Note The detérmination of the- type‘ of inferviéw to be conducted,
" who condicts thé interview; and'the l6cition'of the ifterview rests

with the lead attorney, the investigator and thetedrn leader.

w .~ - ilnvestigators.ar¢-also available to-assist-any staff:member in the
Wl s epreparationscdr- conduct -of ;an . interview .when.. an; inyestigator
o  interview is not requireds-.As: part; of any: interview, conducted by
‘OGC staff, . the \interviewee, will_be .advised.of the,confidential

w2 aspect of the inmugauon and the. conﬁdenua}ny provisnons of the

“Act. e ¢ e e T
Chapter 4 - Page 5
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1. General Guidelines for Interviews

a. Aninterview of a potential witness does not require a warning of rights.

b. Because telephone interviews do not provide the investigator a sufficient
opportunity to establish rapport, develop information, and evaluate credibility,
investigators should generally conduct interviews in person, particularly
where documents and physical evidénce may be involved. There may,
however, be situations in which 4 personal interview is impossible. The need
to conduct the interview ifimediately may, for example outweigh all other
considerdtions; weather conditions or excessive distance may make a personal
interview impossible or impractical; or the witness may simply refuse to talk
with the investigator, except over the telephone. In such situations, a
telephone interview is, of course, preferable to no interview at all. It is also
appropriate for investigators to use the telephone simply to locate witnesses,
schcdulc interviews, detérmine if records or documents exist, or conduct
routine mvesngahve busxm other than substamwe mlm'wcw

¢. In:preparing for interviews; Comxmss:on personnel may be uscd to assist the
investigator or staff member with technical issues of pameularly complex
subject'matter. The investigator will discuss-the case with the assigned
attorney in advance to the extent necessary to ensure a clear understanding of
the issues and the purpose of the interview.

d. If the interviewee wishes to consult a lawyer, the intefviéw will be terminated
. and no further questions asked until the person has consulted with a lawyer.
The mtehheweekwnil'be requésted to consult with a lawycf assoon as
reasondbly possible. ‘No effort will be maitle to-dissiiade contict with'a lawyer
“and' fio’ interview will be cdnducted as long as lf\e person wants to nonsuh with
alawyer.

e. Whenan mvestigator knows that an individual has retained a lawyer for
advice relative o the matter under investigation, the investigator will not
interview that person without affordmg the lawyer the opportunity to be
present.

" f. “Whien an mvemgator knows that an individunl has remmed a lawyer for
« advice rélative to'the miatter under inVestigationybut subsequently approaches
U an investigatst and indicatesa desire to-talk-aboutthe matter, the investigator
© o willif aﬁpropriute, obtain &'waiver from the.individus] which clearly
<7 indicatésthatilié intetviewee i§ aware ofithe right to have a lawyer present
during the interview and that the interviewee does not want the lawyer
present.

g. Ifalawyer appears without prior knowledge of or request by the individual,
and wants to represent the individual, the investigator will inform the
individual of the lawyer’s presence and offer the individual the opportunity to
consult with the lawyer, or to decline to do so. Any interview in progress
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need not be interrupted to advise the individual of the arrival of the unsolicited
lawyer.

h. Ifindividuals do not wish to be questioned, they will not be questioned. -

i.  When members of the oppasite sex are interviewed under circumstances

which might lend themselves to later allegations of impropriety against the
investigator, a witness should be present if reasonably available.

2. Written Statements

Written sworn statements will be obtamed from 1ndxvndualslw1messes under the
cirdumstances listed below. e R . ,

a. When the person is an eyewitness 10 a violation or otherwise has pérsonal
knowledge of information pertaining to a violation:

¢ .- b When the verbal ageount is 3mprobablc moonsnstent, or appears to involve

cxaggerauon, prgndxcc favonnsm (e 8., the thness whose statemem
e T_!.‘_ concemns 8 close, f end 9 knowledged euemy) :

¢. When the mdmdua! is unoooperanve. in fear or,may be coerced to.change
their statement or might spontaneously change their story because of
professional or personal relationships. Wl L

d

When ﬁxc, mfom\_aﬁon provided is complex or oonfusmg and disputes may
arigefé vé ; What as saxd"or mtended B At

! wm .1¢m the lo,egl area.

£ The previoiis gu:dénce 1 obtaining’statenients must be rcasonably apphed.
Situations may ‘aris¢ ifi'which it would be unnecessary to obtain statements,
such as deposing an mdxvxdual in lneu of obtammg a statement.

\'l'.hu- ‘I‘m I f4.,7 Yast 4w

. EHE
B R A R

ste

T sd
e 3. ,Mzrbnl Slatemenls

k3

b “To fuflhet enhance the recordmg of mta'vxews ina nanauve, the followmg

LORNRRE - i .principles of style-and content should be observed:,- . - -, . .

i) The content’of thé intefview may be'thie in'vesti pator’s’
paraphrasmg of the significant information given by the
) mtechec, but must be castly nnderstood :

«

e ‘ i) The exacl words or expmssnon of thc mtemewec will be used
R o . when significant and indicated by quotatxon marks.
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iii) ~ Whenever two or more persons are interviewed during the same
general time frame and provide essentially the same testimony,
these interviews may be presented in one entry in the format of &
single interview. If there are minor variances between multiple
interviewees, these differences will be clearly stated.

iv)  Narrative entries, describing results of interviews of persons will
include the full name and address of the person interviewed. Other
data felt to be pertinent may also be added.

D. lovestigative Reports

The Report of Investigation (ROI) is the basic means of providing other 0GC
staff the results of investigative activity.

1. Contents - i .

. . ROIlswill contam all information relevart to the violation(s) mvcsugawd
Informaticn tending 1o disprove that'a (vwlahon occuiréd or to exonerate a respondent
will be given equal weight with information lendmg to estabhsh 1he violation(s) or the
culpablhty ofa respondem

2 Preparauon

Invcsugatwc reports are the mveshgator s prxmary “work pmduct” and constitute
the only enduring record of achvn.les wlnch may have'a far reaching impact. Poorly
written reports can {rgély nullify' the productiVe results'of hardiwork, perseverance, and
initiative. It is imporant, therefore, thiat preparers and reviewers at all levels strive to

-improve the-quality-of written-reports. Investigatiye reports in particular, however,

should beiwritten in accordanoc with several. principles.

a. Pemnent. Only mformntson pertmmng to the vmltmon or the investigation
should be recorded in the investigative report. Housckwpmg activitics and activities
which are purely investigative support (e.g., Inv. X flew to Chi¢agé to Locate Y™) should
normally not be recorded in the ROI. Only in exceptional circumstances which could
have an impact on the’ Cl‘edlblllt)’ of the mvamgmlon (eg., sxgmﬁcam delay in locating a

-critiéal eyéiwitiiess)- shoiild such mattersbe addressed-inthe ROI: In addition,

redundancy shouldibe' avoided; ‘the report should be concise. Judgment must be exercised
to recogmu what, should be reported and where.

b Acwmtc Although it is a basic assumpnon that repoﬂs be accurate, it should
be realized that even comparanvely minor discrepancics may give the impression of
unrellablhf{r Indofisistent deiails suth as times, descriptions, numbers, differing accounts
by the same withéss when ifterviewed by diffcient investigators which are not resolved,
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etc., give the appearance of carelessness and cast doubt on the credibility of the entire
report.

c. Clear. Not only should each sentence be understandable, but the report as a
whole should be a coherent story with smooth logical transitions.

d, Comprehensive. - An invesiigaﬁ\re répon must answer all essential questions
- abouta violation. ‘The reader should'be required to make no assumptions.

-

LR

B : .
PHBS tersor gs, TR LI 11

R Y AR JINCNIRE TR UL PR ST I SV LN
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E 1S for Investigati

—Extemal Source Typo of Information

Telephone Company Full name, address, telephone number, length of service, records of
toll cafls, numbers of extenstons In residence.
Bureau of Vital sm!sucs State Bureaus of vital Stalistics have birth certificates on fie and are
an excellent source of information about people. Birth certificates
can provide a child's name, sex, date of birth, and address or place
of birth; the namas of the attending physician, midwife, and/or other
assistants; the mother’s maiden name; and the number of siblings.
in some states, birth certificates may be found at the tocal level, such

: as at the county health department.
Department of Motor State Departments of Motor Vehiclas maintain information on driver's
Vehicles licenses, vehicle registration, titles, automobile transfers and sales,

car dealers, car salespersens, emission inspection facilities, and, in
some states, auto repalr businesses, Of those states requiring that
photographs of licensed drivers appear on their licenses, most
maintain duplicstes of the photographs. Many states are turning to
digital photographs that may be computer generated.
Regulatory Agencies Departments and agencies that regulate individual and business
. activities within a particular state can be valuable sources of
information. Individuals obtain licenses for activities such as driving,
hunting and fishing and for such professions as medical, legal and
public accounting. Businesses are also often required to obtain
licenses and permits to operate and file periodic reports such as for
workers and unemployment compensation, sales tax, and state
income tax. The following state regulatory departments and
agenc!es maintain information valuable to investigators:
Bureau of Professional and Vocational Standards or Department
of Licensing
Comptroller/Treasurer
Department of Agriculture
Department of industrial Relations
Department of Natural Resources
Gambling Commission/Horse Racing Board
Secretary of State
Department of Comrections
Liquor Commission/Lottery Commission
Securities Commission
Utility Commission
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Type of information

Banks The relationship between banks and their customers is confidential

and privileged. Generally, information from banks may be obtained

only by subpoena. The release of information may be subject to the

Right to Financial Privacy Act (12 U.S.C. 3401-3422).

The Following types of records and information are available from

banks:

« Central master filas of customers (depositors, debtors, safe
deposit box holders) are maintained by the bank. The bank
usually requires the customer's consent, a search warrant or a
court order before an authorized bank official can open a safe
deposit box. A record of entry to a safe-deposit box can be
obtained by subpoena.

« Bank account applications can provide handwriting samples and
centain personal information about the customer, depending on
the type of account. Bank account records reflect date of
deposit, and amounts of withdrawals.

e When cumrency in excess of $10,000 is deposited in a bank
account, the customer is required to complete a Department of
Treasury Form 4789, Currency Transaction Report (CTR). The
CTR specifies the depositor's name, address, social security
number, birth date, and reconrds the total amount of the
transaction and various other information. The bank is to retain
CTRs and forward copies to the Department of the Treasury.
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CHAPTERSS
Pre-Probable Cause

Conciliation

I.  PRE-PROBABLE CAUSE CONCILIATION

In the event a violation of the Act has been committed, the Commission may decide to
resolve such violation by informal methods of conciliation. After a reason to believe finding has
been made, but prior to a finding of probable cause, the Commission and the respondent may
elect to commence pre-probable cause conciliation. See 11'-C.F.R. § 111.18(d).

Pre-probabie cause conciliation is strictly voluntary; both the Commission and the
respondent must be willing to participate. Many of the Commission’s enforcement matters,
however, are resolved at this juncture. The Commission will establish a time-frame within
which pre-probable cause conciliation, if entered, must be completed. Generally, pre-probable
cause conciliation is not intended 1o proceed longer than 30 days, although where circumstances
; warrant, it may be extended. Pre-probable cause conciliation can begin anytime after the reason
\ to believe finding has been made, and before probable cause briefs have been mailed to the

' respondent. A conciliation agreement, signed by both the respondent and the General Counsel
with the assent of at least four members of the Commission, *“shall have the same force and effect
as a conciliation agreement reached after a Commission finding of probable cause to believe.”

4.

A. Determining Whether To Enter Pre-Probable Cause Conciliation

Pre-probable cause conciliation, although not statutorily mandated, is often considered
appropriate and is commonly attempted by the Commission. In fact, pre-probable cause
conciliation has become standard practice in most Tier 4 matters. Proposed conciliation
agreements are routinely sent with reason to believe notifications in ma; =rs i volving non-filers,
late filers (see form 71), and 48-hour notices (see forms 112 and 113), Fre-piobable cause
conciliation also is routinely offered with reason to believe notifications in matters involving
apparently straight-forward violations of the Act’s contribution limitations and prohibitions
where there are no factual disputes involving the contributors’ identities, the amounts and dates
of the contributions, and whether the contributions were made or received (see form 68 and 70).

If the Commission has not determined at the outset to offer to enter into
pre-probable cause conciliation, it is often the chosen course of action where both the
. respondent and the Commission agree that a particular violation occurred, agree on the
i o facts surrounding that violation, and agree on the amount in violation. Where there
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appears to be only limited disagreement on the underlying issues, and most of the dispute
centers on the amount of the civil penalty, pre-probable cause conciliation will conserve
resources for both sides. Pre-probable cause conciliation also will further the deterrence

’ aspect of the enforcement process by allowing the Commission to make a matter public
far faster than if it had to wait for the conclusion of probable cause conciliation.

In the past, the Commission did not enter into pre-probable cause conciliation
negotiations absent a full understanding of the facts. More recently, in order to expedite
matters and conserve resources, the Commission has approved agreements at the RTB
stage where there is enoughinformation to fashion an agreement and there is no ;
expectation of finding more serious violations.

Pre-probable cause conciliation may be appropriate where a complete
understanding of the facts would require a complex investigation, but the scope of the
violation does not appear to be extensive. Pre-probable cause conciliation may
sometimes be an option in cases in which a parallel state or federal criminal investigation
is ongoing and appears likely to delay or deter the Commission’s investigation. In such
cases, if respondents are willing to settle, the benefits of conserving Commission
resources and resolving the matter and making it public quickly may outweigh the
potentia) for a higher civil penalty after a lengthy and difficult investigation.

In those matters in which reason to believe is found on altemate theories, the
Commission may attempt pre-probable cause conciliation on one of those theories. If
conciliation on that theory fails, the other theory is still available for conciliation. The
Commission may instead offer to conciliate on both theories at the same time. In this
situation, in the course of conciliation, the respondent can choose the theory under which
it wishes to admit to a violation.

As a final note, pre-probable cause conciliation should be considered in all
marters nearing the end of the possibly applicable five-year statute of limitations.'

B. Initiating Pre-Probable Cause Conciliation

Although a respondent may request pre-probable cause conciliation, the
respo:-sibility for putting forth the first settlement offer rests with the Commission. This
Office prep..res a proposed conciliation agreement for the Commission’s consideration.
Once an agreement is approved, this Office sends the proposed agreement to the
respondent. The respondent may sign the conciliation agreement and retumn it to this
Office, along with the civil penalty or, more often, the respondent makes a counter-offer,
typically offering a lower civil penalty and requesting some changes in the language of
the agreement. If the respondent and this Office can reach an agreement on the terms of
settlement, then those terms are incorporated into a conciliation agreement, which is then

! Where the Commission deems appropriate, a respondent may be asked 1o waive the statute of
limitations in exchange for attempting to resolve the matter in pre-probable cause conciliation. This is an
issue which must be carefully considered on a case-by-case basis.
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attached to a General Counsel’s Report that includes a recommendation that the
Commission accept the attached conciliation agreement. If the respondent and the Office
of the General Counsel cannot agree on a conciliation agreement, but the respondent
wants the Commission to consider its offer anyway, then the respondent’s proposed
conciliation agreement should be attached to the General Counsel’s Report, which
recommends rejecting that proposed conciliation agreement. This Office may attach its !
own proposed counter-offer for the Commission to send to the respondent, or recommend
that pre-probable cause conciliation be concluded.

Where a respondent requests to enter into pre-probable cause conciliation, that
request must be in writing. That request, along with this Office’s proposed agreement, !
are presented to the Commission attached to 2 General Counsel’s Report along with a
recommendation regarding the proposed agreement. If the Commission approves ;
entering conciliation, the negotiation proceeds as described above. This Office and the
respondent negotiate both the civil penalty and the details of the language that this Office
would recommend to the Commission. See infra, Section IV. After this Office and the
respondent have either agreed on a conciliation agreement, or determined that no
agreement cn respondent’s proposal is possible, the staff attomey prepares a General
Counsel’s Report with the appropriate recommendation.

Where the Commission has not offered to enter into pre-probable cause
conciliation along with the RTB notification because of a Jack of factual information or
the complexities of the factual and legal issues involved, and the respondent requests
. conciliation, this Office will recommend that the Commission enter into pre-probable

. cause conciliation only if the investigation undertaken up to that point has produced
sufficient information to permit preparation of a proposed conciliation agreement.
Otherwise, this Office will recommend that the Commission deny the request for pre-
probable cause conciliation at that time. In matters in which this Office recommends
declining to enter pre-probable cause conciliation, a General Counsel’s Report is prepared
containing that recommendation, and attaching any conciliation agreement submitted by
respondent (see form 77).

C. Considerations When Preparing The General Counsel's Report

The principal purposes of the General Coursel's Report at this juncture are to
recommend that the Commission either enter or detfine . enter into pre-probable cause
conciliation, and to present the proposed conciliation agreement. The reasons behind this
Office’s recommendations should be specifically discussed. For example, the report
should specify whether more information is needed to determine the violation or to
calculate the civil penalty, or whether the facts surrounding the violation necessary to
calculate the civil penalty are readily apparent.
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II. REPORTS

This section discusses the contents of the various General Counsel's Reports that
may be required during the pre-probable cause conciliation phase of an enforcement
matter, or that may become necessary in response to a respondent's request for PPCC
which this Office cannot recommend that the Commission approve.

A. Reports Recommending Pre-Probable Cause Conciliation

Reports to the Commission recommending that it enter into pre-probable cause
conciliation will differ depending upon which one of three categories of matters applies to |
the particular matter being addressed. These three categories are: (1) MURSs in which }
pre-probable cause conciliation is offered as a matter of course at the same time that RTB
is found; (2) MURs in which pre-probable cause conciliation is offered at the same time
that RTB is found becase an investigation is unnecessary; and (3) MURSs in which
pre-probable cause conciliation is requested by a respondent and/or deemed appropriate
by OGC sometime after RTB has been found and the respondent so notified.

The contents of General Counsel's Reports in the first two categories are discussed
in Chapter 3. For General Counsel’s Reports in the third category, the report should
contain the following:

1. Background

Each report should begin with a history of thecase up to the date of the report,
including a summary of all RTB findings and a summary of all responses to those
determinations. This history should also include a summary of all discovery steps taken,
both informal and formal (requests for information made in writing and/or orally,
subpoenas and orders issued, depositions taken, etc.) and a statement as to whether or not
requested or required information has been received.

This background section is also the place to discuss any changes which have been
noted in the identities of respondents, the most common example being a change in
treasurer since the RTB finding or mis-identification of the treasurer at the RTB stage.

The report also should contain a summary of the respondent's request for PPCC, if
any, including the identity of the requester, the date of the request and any information
supplied in the request as to what the respondent would be willing to agree.

.2. Analysis
Except in the most straightforward of matters, it is usually best to begin with a
brief summary of the statutory and regulatory provisions applicable to the case in hand.

This is especially applicable if the investigation has revealed additional violations of the
Act or regulations involving provisions not addressed in earlier reports.

Chapter § - Page 4

1997 Enforcement Manual
181 of 426

.




This document does not bind the Commission,
. nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural materials.shtm.

DRAFT- 9/01

Next comes a summary of the facts. This summary need not be a total
recapitulation of the facts set out in the First General Counsel's Report, but should focus
primarily on any new information obtained during the investigation. References can be
made to the facts or analysis set forth in the First General Counsel’s Report.

The third portion of the analysis should apply the relevant law to the facts and
indicate whether the results of the investigation are consistent with the earlier RTB
determinations. This portion should also identify any additional violations of law which
have become apparent during the course of the investigation and set out recommendations
for new findings of reason to believe, if relevant and appropriate.

Finally, the analysis should set out the reasons why OGC deems pre-probable
cause conciliation to be appropriate. This section may include a statement as to whether
the. investigation, if any, should be deemed complete, or a statement as to why further
investigation, while possible, would be an inappropriate use of Commission resources.

3. Discussion of Conciliation Provisions and Civil Penalty

This section of the report should summarize the proposed conciliation agreement,
particularly the admissions clauses, the bases for the proposed civil penalty, and any other
special requirements (e.g., the filing or amendment of reports, reimbursement of
impermissible contributions, or disgorgement of impermissible receipts).

4. Recommendations
List all recommendations separately. Include in this listing a recommendation to
agree to enter into conciliation prior to a finding of probable cause to believe, approval of
the proposed conciliation agreement, and approval of the appropriate letter(s).
5. Conciliation Agreements
See infra, Section III.
B. Reports Recommending Rejection of PPCC Request
Situations arise in which a respondent requests PPCC, but OGC cannot
recommend approval of such conciliation by the Commission, usually because of the

need for further investigation. See supra, Section L.

If OGC decides to recommend that the Commission deny a request for PPCC, the
report should be relatively short and use of form 77 is appropriate.
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1. Background

The report should begin with a brief summary of the history of the matter up to the

" date of the report, including RTB findings, responses received, and discovery undertaken.
Next, it should provide information regarding the request for PPCC, including the name

of the requester, and the date of the request. c

2. Analysis

This section should contain a brief summary of the facts in hand and of the legal
issues involved. It should conclude with a statement as to why PPCC would be
premature or otherwise inappropriate (e.g., additional depositions or interrogatories
necessary, necessary financial information not yet supplied) and state that OGC is
therefore recommending that the Commission "decline to enter into conciliation prior to a
finding of probable cause to believe at this time."

3. Recommendations
List all recommendations separately. Include recommendations to "decline at this

time to enter into conciliation with prior to a finding of probable cause to
believe" and to approve the appropriate letter.

C. Reports Concluding Conciliation

1. Suecessful Conciliation

A conciliation agreement which OGC ultimately agrees to recommend for
Commission approval should be forwarded to the Commission as an attachment to a
| report recommending approval of the negotiated agreement (see form 94). While it is
preferable that the final agreement be signed by or on behalf of the respondent (e.g., by
counsel) prior to its submission to the Commission, this is not an absolute requirement.
Nor is it required that the respondent present a check for the civil penalty prior to the
Commission's final approval of a negotiated agreement, although again this is the
preferred course of action.

.(a) Content

The report to the Commission recommending acceptance of such an agreement
should include a statement as to whether the final, negotiated document contains any
changes from the agreement(s) approved earlier by the Commission. Ifit does, these
changes should be spelled out in detail and their acceptability explained. Otherwise, this
report should be brief and summary in nature. The report should also state whether a
check for the civil penalty has been received.
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(b) Recommendations

The recommendations should be numbered separately. Include a
recommendation to accept the attached conciliation agreement. If the final agreement has
been signed by or on behalf of the respondent, the report should include a
recommendation to "close the file as to [the respondent involved]." If there are no
remaining respondents, this latter recommendation should be to "close the file."

2. Counteroffer Deemed Whouy or Partially Unacceptable
by OGC___

Where a res'pondent"s counterproposal contains provisions which OGC will not
recommend that the Commission accept, the respondent may request that OGC present
the counterproposal to the Commission anyway. Respondent’s counterproposal should be
submitted to the Commission for its consideration even though OGC will recommend
that it not be accepted.

(a) Background

The report accompanying such a submission should provide a brief history of the
conciliation effort, including the date and a summary of the contents of the Commission's
first proposal. It should also spell out those portions of the respondent’s counterproposal
which OGC may deem acceptable and those which OGC cannot recommend, and discuss
each of these areas of agreement and disagreement.

If OGC is proposing a counteroffer, this counterproposal should be discussed in
the report, with particular emphasis upon any new language or any change in the
proposed civil penalty.

(b) Recommendations

The recommendations should be numbered separately. Include recommendations
to reject the counteroffer of the respondent, to approve any attached counterproposal
where appropriate, and to approve the appropriate letter.

3. Unsu ces. ful Conciliation

If PPCC negotiations appear to have reached an impasse, with no realistic
possibility of a final agreement in sight, the report should be prepared to this effect,

(a) Background

Set out a brief history of the negotiations, the reasons for the breakdown, the fact
that OGC believes that further efforts would be futile, and OGC's intention to go on to the
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next stage in the enforcement process, namely the preparation of a General Counsel's
Brief.

II. DRAFTING A PRE-PROBABLE CAUSE CONCILIATION AGREEMENT

A. Introduction

The standard prc-probable cause concxlxatlon agreement is designated form 76A in
the Office of the General Counsel form book.? The agreement consists principally of the
following sections:

The Caption

The Preamble

The Agreement of the Parties
The Admissions Clause

The Payment Clause

The Compliance Clauses
The Signatures

B. The Caption

In the caption of the pre-probable cause conciliation agreement, the staff member
should list only those respondents involved in the particular agreement, 3 which may be
fewer than the total number of the respondents in the particular MUR. Also, in the
caption, as well as throughout the agreement, the staff member should be sure to identify
the respondents by their full name. For example, a woman should not be identified under
the name of her husband (i.e., “Mrs. John Smith™). Instead, the staff member should use
the woman’s own full, proper name (i.e., “Mary Smith”) to foster accurate and expedient
tracking of the respondent later for purposes such as recidivism.

C. The Preamble

In the preamble, the staff member sets forth how the matter was generated, using
the language of one of the alternative paragraphs contained on the standard form, the
selection of which is based on whether the matter was complaint-generated or inte;ally
generated, filling in the missing information, as appropriate.

: Please note that the shared folder named “Enforcement Forms” contains the computerized versions
of two scparate standard conciliation agreements, designated forms #112 and #113, to be used in 48-Hour
Notice violation cases.

? If at any time during the pre-probable cause stage of the enforcement process, the treasurer
changes in a matter involving a committee treasurer respondent, the name of the former treasurer should be
replaced with that of the new treasurer in the caption and throughout the conciliation agreement. Sce
Treasurer Policy, Addendum H.
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D. The Agreement of the Parties

The section encompassing the agreement of the parties contains the agreement’s
first Roman-numbered paragraphs, or clauses. Paragraphs I-III contain very important
" boilerplate language. The significance of these paragraphs has been borne out in
Commission experience, and should not be altered or modified by the staff member
without consultation with the team supervisor.

Under Paragraph IV, the staff member should set out the facts of the matter in as
many séparately numbered subsections as necessary, starting with the identifications of
the respondents and other involved persons, then the relevant law, and proceeding to the
particular facts of the matter. In the interests of adhering to the confidentiality
requirements of the Act, the staff member generally should not identify any other
respondent that is not a part of the conciliation agreement. There are some instances,
however, when respondents who are not a part of the particular conciliation agreement are
so inextricably tied to the violations of the respondents involved in the agreement that
they must be identified in the agreement. One example of such an instance is the
identification of a particular corporate respondent where the respondents’ violations are
based on their status as officers of the corporation.

Paragraph IV is also the section in the conciliation agreement where the staff
member would include any contention language agreed to by all of the parties. (See infra,
Section IV, for guidance on how and when an agreement containing contention language
might be necessary.) Inasmuch as contention language is not something that the
Commission has found to be factual, but instead merely reflects contentions made by the
respondents, sentences containing contention language should begin “The respondent(s)
contend(s)....”

*** TIPS AND COMMON OVERSIGHTS ***

In certain types of matters, there are a few commonly overlooked rules that the
staff member should be sure to observe in setting forth the facts. The following is a quick
checklist: . :

- Ia Evcessive Contribution Cases

o If the excessive contribution(s) has been refunded to the contributor(s),
be sure to include such facts in the conciliation agreement. If the

excessive contribution(s) have not been refunded to the contributor(s),
include a refund requirement in the conciliation agreement.
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E. The Admissions Clause

Except in extremely rare circumstances, every conciliation agreement must
contain an admissions clause wherein the respondent(s) admits that they committed
certain act(s) “in violation of” the particular provision(s) of the Act.

In considering the contents of the admissions clause, there is one non-intuitive
rule of which the staff member should be aware. In instances in which the respondent(s)
violated a provision of the Act that prohibits one from knowingly doing something (e,
Section 441a(f)), the Commission has decided that it will not include the word
“knowingly” in the admission clauses of the conciliation agreement. Thus, in such
instances, the staff member would not state, for example, that the respondent(s)
“knowingly” accepted excessive contributions in violation of the Act. The staff member
should, however, continue to include knowingly in the description of the statutory cite in
the law section of the agreement. By contrast, in instances in which the respondents have
been found to have knowingly and willfully violated a provjsion of the Act, the
knowingly and willfully language should be included in the admissions clause. For
discussion of civil penalties see Section V of this chapter and Addendum C for
information on how to calculate civil penalties.

F. The Payment Clause

Typically, the payment clause simply sets forth that the respondents will pay a
civil penalty in a certain amount which, in accordance with the compliance terms of the
agreement, must be paid in full within thirty days from the effective date of the
agreement. However, there are instances when the respondents will be allowed to pay the
civil penalty in instaliments. In such event, the staff member should use the language for
installment payments in the payment paragraph on form 76.

*** WHEN MODIFICATIONS ARE REQUIRED ***

Where the violations involve excessive or prohibited contributions, the
Commission may want the respondents to do something in lieu of or in addition to paying
a civil penalty. Among the options that the Commission may consider in this regard are
disgorgements® and refunds. If one of these options is deemed appropriate the staff
member would either replace the standard civil penalty payment clausz wi ir a clause
containing language that the respondents will take the desired action, or the staff member
would insert an additional clause containing the appropriate language following the civil
penalty payment clause.

‘ Disgorgement is aimed at preventing the unjust enrichment of 2 wrongdoer. The disgorgement

remedy takes away “ill-gotten gains,” thereby depriving a respondent of wrongfully obtained proceeds and
returning the wrongdoer to the position the wrongdoer was in before the proceeds were wrongfully
obtained.
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In matters involving making an impermissible contribution, consider adding a
clause in which the respondent waives any right to a refund of the contribution. In
Fireman v. United States (1999), the government agreed to refund the plaintiff’s illegal
contribution that a campaign had previously disgorged to the U.S. Treasury.

**+ TIPS AND COMMON OVERSIGHTS ***

In certain types of matters, there are a few commonly overlooked rules that the
staff member should be sure to observe in preparing the payment section of the
conciliation agreement. The following is a quick checklist:

- In Excessive and Prohibited Contribution Cases

o In our initial proposals, be sure to insert an additional clause requiring
. the respondents to refund the excessive contribution(s).

- In Non-Filer Cases

o Be sure to insert an additional clause requiring the respondents to file
the missing reports. If the case involves a committee that has failed to
register and report, the additional clause should require the respondents to
register and file the missing reports.

G. The Compliance Clauses

Paragraphs VII through X on standard forms 76A and 76B should be included in
every conciliation agreement. The significance of these paragraphs has been bomne out in
Commission experience, and should not be altered or modified by the staff member
without consultation with the team supervisor.

H. The Signatures

The conciliation agreement becomes effective as of the date that all the parties
have signed the agreement and the Commission has approved the entire agreement. If the
respondents wish to accept the pre-probable cause conciliation agreement offered by the
..ommission,” staff should have them sign, date and return the agreement. Although the
signature of each individual respondent is preferred, counsel for the respondents may sign

s Sometimes the respondents do not fully accept the Commission’s out-the-door conciliation offer,

but instead wish to make a counteroffer to the Commission. Occasionally, if the respondents counter with
an offer that this Office is willing to recommend that the Commission accept, then staff may find it
expedient to prepare the respondents’ counteroffer. In such instances, when mailing the respondents®
counteroffer to the respondents for signatures, the staff member should be sure to include a cover letter that
clearly states that this Office will recommend that the Commission accept it, but that it has not been
approved by the Commission.
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-the agreement on the respondents’ behalf. Also, the candidate may sign the agreement on
behalf of the candidate’s campaign committee and treasurer.

IV. CIVIL PENALTY SETTLEMENTS AND PAYMENTS t

A. Why Civil Penalties?

The negotiated civil penalty in a conciliation agreement is the most noticed
sanction brought to bear on respondents in FEC enforcement actions, The statute requires
that a civil penalty be achieved in a process not merely of settiement, but of '
“conciliation.” To that end, the Commission has historically taken the position that the
respondent’s public admission of illegal conduct is as important as the financial penalty.
Unlike many other agencies that negotiate penalties, the Commission has not provided
respondents the option of paying a higher penalty in return for no admission of
wrongdoing. The requirement that penalties be arrived at through negotiated agreements
also affects the terminology we use in discussing penalties:

. First of all, an FEC civil penalty is NOT a “fine.” A fineis “a
pecuniary punishment imposed by lawful tribunal upon person convicted of
crime or misdemeanor.” Black'’s Law Dictionary 569 (4th ed. 1979)
(emphasis added). The word “fine" thus implies association with a criminal
conviction, and the power of the fining court to compel payment. Of course,
prosecution of criminal violations of the Act is within the purview of the
Justice Department. Moreover, with the exception of the Administrative Fine
Program, the Commission does not have the power to compel anybody to pay
a penalty; the respondent must agree to pay the penalty, and if he/she/it does
not, the Commission is faced with the choice of filing an enforcement suit or
taking no further action. It is therefore most incorrect to call an FEC civil
penalty a “fine” or to speak of the Commission “fining” a respondent.

o Similarly, the Commission does not “assess” civil penalties against
anyone in enforcement matters. While the words “assess™ or “assessment” do
not carry the same connotation of criminal activity as the word “fine”, they do
imply a unilateral power to compel somebody to pay.

B. Roles of the Commission and OGC -

It is important to remember that conciliation is the part of the enforcement process
in which the lawyer-client relationship between OGC and the Commission is most akin to
that of private attomeys and their clients. While we make recommendations to the
Commission, only the Commission can ultimately agree with the respondent on a penalty
amount.
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C. “Out-the-Door” Offers

The term “out-the-door” is frequently used within OGC and the Commission to
refer to the penalty amount in the Commission’s opening conciliation offer to a
respondent. There are two types of out-the-door penalty amounts: the recommended out-
the-door amount, which is derived from the formulas described in Addendum C and
which this Office recommends the Commission approve as part of a proposed
conciliation agreement; and the actual out-the-door amount, which the Commission
approves and presents to respondents as an opening offer. The Commission retains full
authority to accept, reject or modify the recommended out-the-door amount in any case.
Consequently, the actual out-the-door amount may be the same as, or greater or less than,
OGC’s recommended out-the-door amount.

The formulas in Addendum C are to be used ONLY for calculating the
recommended out-the-door amount. The most frequently used of these formulas have
been specifically approved by the Commission. Nevertheless, the Commission’s prior
approval of the formulas in no way affects its ability to depart from them in any particular
case. .

D. Mitigating Factors

As a general rule, in order to preserve flexibility in negotiating a final penalty
amount, this Office does not consider mitigating factors (such as first offense, new or
inexperienced player in the process, action to prevent future violations, etc.) in applying
the formulas and deriving a recommended out-the-door amount. However, this rule is not
written in concrete, and we may recommend mitigated out-the-door amounts in an
appropriate case. Also, as just alluded to, the Commission will frequently mitigate actual
out-the-door amounts.

Mitigation of the penalty amount is more appropriately accomplished through the
negotiation process, which is addressed more completely in the chapters on pre-probable
cause and post-probable cause conciliation. Indeed, any recommendation that the
Commission approve a negotiated reduction from the actual out-the-door amount should
be supported by the presence of some mitigating factor or factors not already considered
by the Commission.

This section discusses aspects of how civil penalties are determined and
negotiated, and the processing of civil penalty checks.

E. Matters to be Considered in Determining a Civil Penalty
The Office of General Counsel has developed several methods for computing civil
penalties which take into account such factors as the violation involved, whether the

violation was knowing and willful, and, if reimbursement is a factor, whether the amounts
involved were reimbursed. See Addendum C, Calculating Civil Penalties. The amount
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thus determined, generally referred to as the "going out the door figure,” is usually the
starting point for negotiations and often is an amount higher than the negotiated civil
penalty ultimately approved by the Commission.

F. Matters to be Considered in Negotiating a Civil Penalty

Once a "going out the door" amount has been approved by the Commission and
negotiations begin with respondents, there are several factors to consider when
negotiating a civil penalty on behalf of the Commission. At times, the case itself presents
matters in extenuation and mitigation that are so compelling that the Commission will
take them into account in determining its going out the door figure. Other times,
respondents will submit matters in extenuation and mitigation with the hope that the
Commission will reduce the amount of the cjvil penalty. The following are some of the
factors in exteénuation and mitigation that may persuade this Office to recommend a
reduction in the civil penalty to the Commission:

(1)  Only a small percentage of the overall activity was involved in the
violation and, therefore, a smaller civil penalty would be appropriate.

(2)  Subsequent refunds, reattributions or redesignations of excessive
contributions were made by the parties.

(3)  Respondent's lack of familiarity with the Act tends to indicate that the
violation was not intentional.

(4)  The timing of the violations relative to subject election indicates that
the impermissible activity, although a violation, did not have a significant
impact on the election results.

(5)  Respondent's involvement in the violation is minor.

(6)  The violation is a "first offense” for respondent.

(7)  The candidate is willing to take personal responsibility for the debts of
the committee.

(8)  Respondent's inability to pay.

On the other hand, there are certain aggravating factors that, if present, may well
justify little or no reduction in the "going out the door" amount of the civil penalty as
proposed by the Commission. The following factors are matters in aggravation which
tend to lessen this Office’s willingness tc recommend a reduction in the civil penalty to
the Commission: :

(1)  The violation involved significant activity by the named respondents.
(2)  Respondents failed to take any type of corrective action when
advised of the violation.
(3)  The activity giving rise to the violation had a significant impact on
the outcome of the subject election.
(4)  The respondent was a major player in the activity related to the violation.
(5)  The violation involved knowing and willful activity on the part of
respondent.
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(6)  ‘The violation involves recidivist activity.

(7)  Respondent is also subject to criminal prosecution.
As a matter of policy, the Commission may decide to consider a
higher civil penalty for certain violations of the Act.

G. Payment Plans

The staff member handling the matter is responsible for monitoring performance
of all provisions contained in the conciliation agreement, including the payment of the
civil penalty. Generally, civil penalties are due within 30 days of the signing of the
conciliation agreement by all parties, and are payable in full at that time. However, the
Commission has occasionally entertained some respondents’ request to pay the civil
penalty in installment payments rather than as a lump sum payment. In the event that
respondents request to pay the civil penalty in installment payments, this Office requires
that they provide sufficient financial justification for this request in order for this Office
to recommend that the Commission accept an agreement containing such a provision.

If you have a case where the respondents request an installment payment
provision for the civil penalty then this Office generally prefers that it be set up whereby
the initial payment is a significant portion of the civil penalty, and the payment plan
should not exceed one year. The conciliation agreement must detail all the specifics of
the payment schedule to include the amount of each payment and when it is due at our
Office. Failure to make the required payment or payments constitutes a violation of the
conciliation agreement. Violations of the agreement for failure to make required
payments are subject to enforcement by the Commission in a civil suit. See Form 104.
The decision to recommend the acceptance of an agreement containing an installment
payment plan must first be discussed with your supervisor. Do not indicate to
respondents that an agreement containing this type of provision is acceptable until you
have first discussed it with your supervisor. The decision to recommend the acceptance
of this type of agreement is done on a case-by-case basis.

H. Routing of the Civil Penalty Check Within the FEC

The payment of the civil penalty is generally made by check payable to the FEC
but may also be made by money order or by any other negotiable instrument. If mailed.
the check is received in the FEC mailroom where it is logged in and assigned a control
number. The check also may be received by the OGC Receptionist. In any case, the
check is forwarded directly to the FEC Administrative Division. A copy of the check and
attached original correspondence pertaining to the check is sent to OGC Docket along
with a two-way memo by Accounting. The top portion of the memo addressed to Docket
provides the name, number and date of the check and requests that certain information be
provided to the Accounting Section by Docket. Docket then completes the lower portion
of the two-way memo by identifying the MUR number, and the respondent(s) name.
Docket will then designate the account into which the check must be deposited. A copy
of this memo is provided to the staff member assigned to the matter.
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‘ Upon receiving the memo from Docket, the Accounting Section prepares the
check for deposit into the account designated by Docket. The check may be deposited in
the Budget Clearing Account. This is a holding/suspense account into which all checks
are deposited until the entire amount of the civil penalty is paid and all parties have
signed the conciliation agreement. Once the entire amount of the civil penalty is paid and
all parties have signed the conciliation agreement, the amount of the civil penalty is
deposited in the Civil Penalties Account or transferred from the Budget Clearing Account
to the Civil Penalties Account.

In reviewing these accounting controls, it is important to be mindful that no OGC
staff member may hold onto a check for any reason -- not at respondent's request, not
when it is received during a negotiation session and not pending the outcome of
pre-probable cause negotiations. Any check received is automatically deposited
regardless of whether the Commission has accepted the agreement or a signed agreement
is even in existence. Once received, checks must go directly to the Administrative
Division for processing. Accordingly, there may be an interval of one or two days
between the time the check comes to the FEC and when we receive a copy of the two-way
memo from Docket notifying us. In light of such potential for delay, the responsibility is
with the staff member to check with the Administrative Division, Docket and/or the
Receptionist to determine if the anticipated civil penalty check is in house before calling
respondent or opposing counsel to inquire whether the check has been forwarded to us.

Sometimes a check is returned to the Accounting Section by the bank because of
insufficient funds -- the payer closed the account or issued a stop payment order on the
check. When this happens, the Accounting Section will send 2 memo to Docket stating
the reasons the check was returned along with a copy of the canceled check. It is the
responsibility of the staff member handling the MUR to follow-up on this problem and
insure that proper payment is made by respondents. Remember that checks returned for
any of the reasons stated constitute a failure to pay the civil penalty and, thus, a violation
of the conciliation agreement for which the Commission may bring a civil enforcement
suit,

I. CMS Remedies Notebook

The Case Managex.xént viystem’s Remedies Notebook tracks receipt of civil
penalties. CED is responsible for entering and maintaining the payment history. CMS is
a good resource for assisting staff in tracking payments; however, it is the staff’s
responsibility to follow-up on payments of civil penalties.

J. Refund of Payments to Respondent:

Sometimes our Office must refund the entire amount or a portion of a civil penalty

check forwarded on a particular MUR. A refund may be required when the respondent
makes an excessive payment, when a check is received during unsuccessful pre-probable

Chapter 5 - Page 16

1997 Enforcement Manual
193 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

DRAFT - 9/01

cause negotiations, or when a respondent sends a check for a civil penalty in an amount
not approved by the Commission. The proper procedure to follow under these or similar
circumstances is to forward 8 memo, using Form 1047, to the Administrative Division
requesting the refund and providing a detailed explanation for the request.

K. Restrictive Endorsements

On occasion, reépondents may include language on the check which has not been
approved by the Commission in the conciliation agreement or which attempis to limit or
restrict their liability in the matter. It is questionable whether the government is bound by
this type of restrictive endorsement. The assigned staff member should be on the lookout
for any type of restrictive endorsement on the check.

The accounting section within the Administrative Division is sensitive to the issue
of restrictive endorsements and will bring these issues to our Office's attention. Asa
precaution, however, the accounting staff stamps the following information in the back of
every check that it deposits:

Negotiation of the check does not constitute acceptance
by the Federal Election Commission of the proposed
penalty. The proceeds of the check have been placed in
a suspense account pending Commission consideration
of the penalty.

V. PRE-PROBABLE CAUSE CONCILIATION FORMS

This section is a guide to the enforcement forms and their procedural use during
the pre-probable cause conciliation stage. For purposes of this section, the period begins
when the Commission makes a finding of reason to believe and ends when the
Commission makes a finding of probable cause.

The forms are used to promote uniformity and efficiency in the enforcement
process. The following forms are used when drafting General Counsel Reports and
Conciliation Agreements, and when sending letters to respondents.

A. First General Counsel’s Report

e Form 71 - Drafting a GC Report recommending RTB and Pre-PCTB
conciliation with late or non-filers for internally generated matters.

o Form 74 - Drafting a GC Report recommending that the Commission
enter into pre-probable cause conciliation with Respondent,

e Form 77 - Drafting a GC Report recommending that the Commission

reject a request for pre-probable cause conciliation.
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e Form 112 - Drafting a GC Report for a 48 Hour Contribution
recommending that the Commission enter into pre-probable cause
conciliation with Respondent.

Form 113 - Drafting 2 GC Report for a 48 Hour Candidate Loan
recommending that the Commission enter into pre-probable cause
conciliation with Respondent.

B. Letters to Respondents

o Form 27A - Reason to believe letter to Respondent enclosing pre-
probable cause conciliation agreement for internally generated matters.

Form 28 - Reason to believe letter to Respondent enclosing pre-
probable cause conciliation agreement for externally generated matters.

Form 36 - Letter to Respondent rejecting request for PPCC.
Form 37 - Letter to Respondent approving request for PPCC.

o Form 38 - Letter to Respondent who has not responded to our PPCA
offer.

o Form 39 - Letter to Respondent when the proposed PPCA counter-
offer is unacceptable, but the Commission urges further negotiation.

C. Conciliation Agreement

e Form 76A - Conciliation Agreement prior to probable cause to believe
finding for external and internal matters.

o Form 76B - Conciliation Agreement for late and non-filer matters.
' D. G .aers: Counsel’s Report

e Form 94 - Report recommending acceptance of signed conciliation
agreement.

¢ Form 95 - Report recommending rejection of respondent’s
counteroffer in whole or part, while submitting counterproposal for
Approval.
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E. Closing Letters

Form 55 - Closing letter to Respondent with signed conciliation
agreement closing the entire file.

Form 55A - Closing letter to Respondent with signed conciliation
agreement partially closing the file.

Form 56 - Closing letter to Complainant with signed conciliation
agreement. (Externally Generated Cases.)

Form 59 - Letter to Referring Agency enclosing conciliation
agreement.

Chapter 5 - Page 19

1997 Enforcement Manual

196 of 426



This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Chapter 6

1997 Enforcement Manual
197 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

CHAPTER 6
The Probable Cause Stage

REREE

This chapter is a guide to the pmbable cause stage of the: enforcemem process.
For purposes of this chapter, the probable cause stage encompassés the General Counsel's
Brief, the draft conciliation agreement, the probable cause report, pmbablc cause
concxlxanon. and concluding conciliation and suit authority. Afiér the last of the )
substannve suhchapters there is.alist of apphcable forms. ’ v

B

n. I A-.,_ . MR L

i

A. Stxtutqry and Regnlatory Framework

If a matter is not molved in pu-probable cause conciliation, the Office of the
General Counse! ("OGC") may recomunend that the Commission take no further action
regardmg one or all respondents, in which-case a report with such recomﬁxendauons is
‘submitted to the Commission. (See Form 88).. If OGC detides to éontinue'the * ™~
enforcemem action, upon completion of its mvesugauon, OGC may m‘eommend thal the
Com:mss:on proceed to the probable cause stage s

. TSN

OGC is reqmred 10 noufy a respondmt of its intent to recommend that the
Commission make a ﬁndmg that there is probable cause to believe that a rapondcm
violated, or is about to vidlate, the FECA. 2 U.S C § 437g(ax3) )

. mn There is no rcqmrcmcm that there bc a previous reason to belnevc k
" detén uon ‘on a specific issue prior-to making a probable’cause fmdmg on -
" the resulnng vxolanon If a violation or apparent violdtion is evident at' the
' mson-to-bclgcve stage, however, it should be addressed at that stage. All that’ d
is required for a.probable cause finding is  that -theprobable’"cause
recommendanon be made against an individual or entity that’is-a’'respondent
in the matter, that the activity giving rise. to the violationi is relevanl .
informanon within the scope of a properly initiated investigation, and tha the
respondent be afforded notice of the potential violation during the bri¢fing
process. 2 U.S.C. § 437g(a)(3) (requiring only notification to the respondent
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"of any recommendation to the Commission by the general counsel to proceed

to a vote on prabable cause”), and 11 C.F.R. § 111.16(a) and (b); se¢ also FEC

v.N.RA. of America, 533 F. Supp. 1331 (D.D.C. 1983) (court dismissed FEC

claims where FEC had not undertaken conciliation with respect to them), and

MUR 3122 (GOPAC) (a violation that did not have a reason to believe finding .

was includéd in the brief) (portion of PCTB General Counsel's Report at -
Attachment 6-1), Consent Order and Partial Judgment Regarding Count III,

EEC v. GOPAC, 917 F. Supp. 851 (D.D.C. 1996) (court dismissed FEC

complaint).

Accordingly, OGC prepares a brief stating its position on the legal and factual
issues of the case and containing recommendations as to whether or not the Commission
should find probable cause to believe.! See sample brief at Auachment 6-2. When OGC
recommends probable cause findings of knowing and willful violations and the matter
menxs criminal prosecution, the Commission can refer the matiér to the Department of
Justice. 2'U. S.C. § 437g(a)(5)(C). (See Form 62).

'I’he brief is sent to the rcspoudent(s) who then’ has 15  days after recexp& of such
brief to submit a reply. After reviewing the reply, OGC prepares a'report to the
Commission advising whether to proceed with the initial recommendation of probabic '
cause or whether it has decided to withdraw that recommendation and, uistcad,
recommend that the Commission find no probable cause or take no further action.

11 CF.R. § 111.16(d). Respondents (and complainant,'if the Commission votes to close
the file) are notified of the Commission's dcclslon by appropnate lettex 11 CF.R
§111.172.

A

The purpose of v.hc probable cause briéf is to presént OGC's analysis of the facts
of the case in relation to the.applicable law: The brief form in the OGC form library
provides guidance regarding the.general information to be'inéluded in the briéf. (Form
90). Briefs should not contain discussions of pre-probable causé conciliation éfforts, and
statements that pre-probable cause negotiations were conducted but were not fruitful
should not be included. That is because pre-probable causé concnhatxon isnota

-

1 As noted infra in Chapter 6.IV.C.4 (Probable Cause Report), a current proposal to
revise 11.C.F.R. § 111.16 would eliminate “no probable cause™ briefs, a step Wlnch the
Comxmssmn apparently can take because there is a reasonable mterpretahon that the Act
only requires a brief where this Office recommends probable cause to béliéve. Section
437g(a)(3)-states that “{t}he general counse! of the Commission shall notify the
respondent of any.recommendation to the Commission by the general counsel to proceed
to a vote on probable.cause pursuant to paragraph (4)(A)(z)" (probable ciuse vote and
conciliation). Under this future scenario, if the inten is to find no probable cause, this
Office would instead proceed directly to a General Counsel's Report that recommends no
‘probable cause to believe.
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prerequisite to probable cause; neither the fact that pre-probable cause negotiations
occurred nor the specifics of those negotiations are relevant to the issue of whether or not
to recommend a finding of probable cause.? Additionally, briefs should not contain ~
discussions of anticipated arguments by respondents. Those arguments may be addressed
subsequently in the Probable Cause Report, discussed infra. Generally, when excerpts of
deposition testimony are included in the brief, it is not necessary to attach the
corresponding deposition transcript to the final brief.,

B. Investigative Materials Referred to in Brief

Referring to investigative materials such as deposition testimony in the brief will
generally prompt respondents to request a copy of the transcript or other materials. At
this point in the enforcement process, this Office will make mngements for respondent
to buy a copy of his or her own deposition transcript from the court reporter. The
Commnssxon has discretion, however, whether to turn over.other investigative matcnals
" e.g.. transcripts of third party depositions. This Office will fecommend todosoin
response to specific requests when it believes that such action would further the case,cg,
a deposmon transcript directly impeaches respondent's: credibility. Such requests’ should
be discussed with your supervwor See sample Memorandum to the Commission at
Attachment 6-3. A related issue is whether briefs should-identify third parties As sources
of information. Generally, this Office does not protect the confidentiality of third parties.
Staff may consider this jssuc in consultation with a sup;wisor when drafling briefs,
however.

C. Comment Draft

As thhcuculauon of Pu'st GEneral Counsel's Reports (see RTB Section, supra
Chapter 3), in more significant cases a draft ofithe brief (without anachments) should be
circulated for comment among OGC senior staff. The'draft should summarize the facts
and the law in the matter so that it can be determined whether further invwngauon is
needed. (See Forms 67 and 87). You may want to check with appropriate senior staff
after about.two weeks if you have not received any comments on the draﬁ

- D Treasurer
. Before sendmg briefs out, makc sure to check the respondent committee's =~
,Statemcm of Orgaxuzgtnon to see whether therehas been a change in the treasuirer. If
there has beena change, the new treasurer should be named dsa respondent in the bnef

2 - By discussing the negotiations in the brief, you open yourselva up to rcspondcnts
who want to re-argue prc-probablc cause conciliation in their response briefs.
Additionally, references to conciliation negotiations in the brief creates unnecessary work
for the FOJA team when it comes time to close the case.
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In addition, the change of treasurer should be explained in a footnote, including the date
of the change, the former treasurer’s name, and whether an amendment was made to the
Statement of Organization. In the event that the treasurer changes after the Commission
has found probable cause, a supplemental brief should be sent indicating that the
Commission found probable cause against the Commitee and the former treasurer, and
that in accordance with Commission's policy, a probable cause recommendation is also
being made against the new treasurer. The original brief should be incorporated by
reference into the new brief and a copy of the ongmal brief enclosed. See Addendum N,
" Treasurer Policy.

E. Contemporaneous No Further Action Recommendations

. Where OGC is contemporaneously briefing some issucs and recommending no
. further action on ‘other issues, although there is no obligation to inform respondents of the
latter in the probable cause brief, it is a good practice to doso. The subsequent: Probable
Cause Report would then include both the probable cause récommendations and the no
further action recommendations. . This practice can be applicd to no probable cause ~
recommendm;ons as well. See -suprg footnote 1 in' Chapter 6 II.A

F Slgnature nnd Distnbuhon

Bnefs are prcpared for signature by the Gcncral Counsel. Inthe appropnatc case,
a draft conciliation agreement should be provided to the General Counse) along with the
brief. It is not necessary to include a Sunshine Form with final briefs. because they do not
circulate for any type of Commission vote. Once the brief and cover letter to
respondent(s) are signed Docket will send the documents to the Commission's Secretary
with instructions to circulate on an informational basis. Before circulaiing the Secretary
will add a cover shect similar to the one used to circulate copies of complaints. Sce
sample at Attachment 6-4; Addendum I, Voting Procedures - Informational circulation.

G. Mailing the Brief

Tt is important 10 make sure that each respondent has recejved the brief ¢ ~d-thus
has notice of OGC's recommendations. Therefore, the brief should be sent certified mail
retum receipt requested with an accompanying cover letter. (See Forms 45 and 45A). If
you choose to send the brief by regular mail, it is 8 good idea to telephone the respondent
within a fow days afierwards to find out whether respondent received the brief. The letter
instructs respondents to file ten copies with the Commission Secretary and three with
OGC, unlike all other correspondence.

After the brief is mailed to a respondent OGC normally would not entertain
further attempts a1 pre-probable cause conciliation.
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M. DRAFT CONCILIATION AGREEMENT

Upon a finding of probable cause to believe where there is no criminal referral,
the Commission is required to attempt to conciliate a matter for a period of not less than
30, but not more than 90, days. 2 U.S.C. § 437g(a)(@)(i), (a)(5)(C). Thus, where a
conciliation agreement may not have been required carlier in the case, staff will need to
draft one at the probable cause stage. In non-Tier 4 cases, a draft conciliation agreement
should be provided to the General Counsel along with the brief.

A. Probable Cause Conciliation After Unsuccessful Pre-Probable Cause
Conciliation .

Pre-probable cause eoncnllauon is a function of the Commission's regulations, not
oftheAct 11 CFR. §111.18(d). As a result, language has been built into the
pre-probable cause conciliation agreement to give it the full force and effect of a probable
cause agreement. This language becomes superfluous-at the probable cause stage.

thle the Fotxm library contains a separate form for the probablc cause
agreement (Form 93), the simplest method of creating'it'is to’edxt the pre—probable cause
agtecmem, if’ there 1s onc, in three crucial respects:

1. a)lf the mzmer 1s complamt-genermed language in the first paragraph of the
preamble which reads "The Federal Election Commission (“Commission™) found reason
to believe" should be changed to *An investigation was conducted, and the Federal
Election Commission ("Commission”) found probable cause to belicve."

X b) Ifthe matter is mtetnaﬂy-gcnerated. language in the first paragraph of the
pmmnble which reads "the Commission found reason 10 behevc" should be changed to
read "the Com:mssxou found probable cause to believe.” :

2. In all cases, language in the second paragraphtof the préamble which reads
“having participated in informal methods of conciliation, prior to a ﬁndmg of probable
cause to believe" should be changed to read "having duly entered imo ¢ onciliation
pursuziit 10 2 U.S.C. § 437g(s)(4)AXD)"

3 Language in Paragmph 1 whxch reads and this agreeriient has the effect of an
agrecmcnt entemd pursuant to 2 U.S.C. §‘437g(a)(4)(A)(:)" should bc clumnated

These changes transform a pre-probable cause ngreemem into-a probable cause
agreement.
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B. Probable Cause Conciliation When Pre-Probable Cause Conciliation Has
Not Been Attempted

In crafting a probable cause conciliation agreecment where pre-probable cause has
not been anempted, follow the basic steps outlined in Chapter §. Part IV.

C Potential leferences Between thc Pre-Probable and Probable Cause
Agreements

Certain changes can be made to the negotiable terms of the probable cause
agreement to d;sung\ush it from the pre-probable cause agreement. For example, it has
been argued before the Commission in some cases that it is appropriate for the civil

be higher at the probable.cause stage than at the pre-probable cause stage. Il
] N R The basis for this practice is that by agreeing to
conciliate at the carlier stage, the Commission is disoounﬁng the civil penalty in
exchange for reso]vmg the matter early and conserving Commission resources, Once the
probable cause stage is reached, the reason for the dxscoum is eliminated, nnd the civil

that they are bemg pumshed fonexercxsmgtheu right 1o have- the Commission make -
probable cause to believe findings but, as is suggested-above, this argument is without
merit. See Chaptcr 6, Section'V.C.3 for funhcr dlscussnon of thns issue,

ln pmcnce. tlus Office: consxders tlus civil penalty issue on-a’tase by case bisis.

e
w This Office should
set up this type of arrangement at pre-probable cause conciliation. Sce Chapter S.

IVERQBAB.LE_CAHSE.RERQH

A, lnlroductson

Thc principal purposes of the Probable Cause Report are to set out the procedural
posture of the maiter, address any points not prevxously discusséd in the Gmcral
Counsel's Brief that are raised by the Reply: Brief, to recommend Commission
determinations on probable cause to belicve, and to discuss post-probablc cause
conciliation where applicable.

B. Timing

The probable cause phase of the enforcement process, from the drafting of the
General Counsel's Brief to the forwarding of the completed Probable Cause Report to the
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Commission, should not extend beyond five (5) months. There is no set time within
which the Probable Cause Report is due after the briefing stage.

The Reply Brief is due within 15 days from respondent's receipt of the General
Counsel's Brief. 2 U.S.C. § 437g(a)(3); 11 C.F.R. § 111.16(c). There is, however, no
requirement that respondent submit a Reply Brief. In those instances where a Reply Brief
does not appear to be forthcoming, it is proper form to contact the respondent or counsel
to confmn that a brief will not be filed.

. The report 1tself is circulated on a seventy-two (72) hour tally vote basis, and wﬂl
only ‘be placed on the Executive Session Agenda if objected to by the Commission. See
AddendaD and I.

C. Content

'I'he Probable Cause Report (Forms 91 and 92) is comprised of four main secnons
Background Legal Analysis; Post-Probable Cause Conciliation; and Recommendations.
See sample report at Attachment 6-5.

‘ 1 B.arql)cgrourrd

. 'I'hxs secnon gwes a short account of the procedural posmre of the case” 1t is not
'necessary to di tail all events proceeding from the reason to believe findings. Instead, this
section should mennon the, reason to, believe findings and dates, the daté the Genléral
Célinsel's Brief was mailed, and the date the Reply Brief was received.: Unlike the
General Counsel's Brief, this report may include a discussion of pre-probable cause
conciliation efforts if such efforts impact on-the post—probable cause conctlxauon
dlscussmn and recommendqt:pns in; thc rcport

’ 2 Legal Analysls
It is not necessary to rchash the analysns from the General Counsel's Brief.
Instead ﬁus sectxon addresses those arguments raised by respondent in the Rep!y Brief.
If the argumems ‘are not nove) and have-already been addressed in the General Couinsel's
Brief, it is suﬁ’xcxe,n, ‘vo.sxmply reference our brief in respondinig to: the arguments in the
report.

.3 Discussion of Conciliation-and Ci\"il Penal‘t"y :

Upon ﬁndmg Probable Causeto Belxeve a vrolatron has occurred, the
CommisSion is statutorily obhgated 1o enter into conciliation negotiations with -
respondent. 2 U.S.C. § 437g(a)(4)(A)(i); 11 C.F.R. § 111.18(a). The Commission must
engage in conciliation efforts for a minimum of thirty (30) days. Id. Undet2 U.S.C.

§ 437g(@)(4XAX(i), these efforts may not.extend beyond ninety (90) days, unless stayed
by referral of knowing and willful violations to the Department of Justice for criminal
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prosecution as described at 2 U.S.C. § 437g(a)(5)(C). See Chapter 6.V.C.1. In practice,
_ however, settlement negotiations often go beyond 90 days when negotiation positions are
close and the prospects of settlement are promising.

Discussion of conciliation should address the language of the proposed
conciliation agréement and contain an explanation of the proposed penalty. See
Chapter 3.V.A and Addendum C. In most instances, the proposed conciliation agreement
will be identical to the draft proposed conciliation agreement circulated to the General
Counsel at the brefing stage. See Section ]I of this chapter. As noted, where previous
pre-probable.cause conciliation efforts impact on‘the: conclhatxon recommendat:on,
explanation of those efforts is warranted. :

4. Recommendations

There are three separate substantive recommendations that can be made: Probable
Cause to Believe, No Probablc Cause to Believe, and Probable Cause to Believe/No
Further Acuon s .

e Probable Cause to Believe - This recommendation is warranted where information
discovered during the course of the investigation establishes that respondent
violated the Act. A recommendation of Probable Cause to Believe a violation has
occurred will be accompanied by a recommiendation that the Commission approve

'_the attached Post-Probablc Cause conciliatiofi™ ag:eement "(Because conclhauon is
requlred by. the.Act,,there is no recommendation to emer into concllxanon as there
isin Pre-Probabla Cause Conbnlumon ) ‘ :

-

. N_Q_meable_gansg_m_&:lmn Thxs recommendation is warranted where exther
information discovered during the course of the investigation, or information
provided in response to the General Counsel's Brief, evidences that respondent
has not violated the Act. This recommendation comes closest to exonerating
respondent. A current proposal to revise 11 C.F.R. § 111.16, however, would
eliminate no probable cause briefs, which the Commission can apparently do
be"agse the Act.only requires a brief where this Office recommends probable
cause to believe. If the proposed regulation is adopted, in the fuiture, this Office
would proceed directly to a General Counsel's-Report that recommends no
probable cause to beheve

o Probable Cause to Believe/No Further Action - This recommendation is warranted
where there is clear evidence respondent has violated the Act, but due to the
surrounding circumstances it is proper not to pursue the matter further. See
Chapter 3.V.

A probable cause to believe recommendation may include a recommendation that
the violations are knowing and willful where the brief included such recommendations.
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See Chapter 3.V. This Office may recommend that the Commission refer knowing and
willful violations to the Department of Justice for criminal prosecution. 2 U.S.C.

§ 437g(a)(5)(C). The Commission has made such referrals that have resulted in criminal
prosecutions. See MUR 2984 (Real Estate Appraisers).

In addition, at any time during the enforcement procéss, the Commission may
report apparent violations of other laws to the appropriate law enforcement authorities.
2U.8.C. §437d(a)(9).  See MUR 2892 (Friends of Frank Fasi) (report to state campaign
finance agency apparent violation of state law analog to 2 U.S.C. § 441f); MUR 3972
(W;lson Commiittee) (report to House Ethics. Committee of member’s apparent violations
of matters within the Commmce s: Junsdxctlon) o

. " D. Attachments to. Report

Emngsg_d_ggnmhmmmmgm ThlS is the only document required as an
attachment to the.report. - .

RenbLBncf Although the Commxssxon does receive:a copy of the Reply Brief
(Form 45, the cover letter to the brief, invites replies to the Secretary of the Commxssnon),
for convenience one may also, attach a copy: to the report :

T
LA Introduction.... . BT S

) Um;ler 2 U S C § 437g(a)(4)(A), the Commlssxon is not empowered to file suit to
enfor,ce the Act's req\nremems immediately following'a probable cause to believe vote.
lnstead itis reqmred by statute, to "correct.or prevent {yiolations] by inforrhal metliods of
conterence, conciljation, and persuasion, and to enter into a coriciliation agreement with
person i " Jd.;Only-after such negotiations-have failed maythe Commnssxon
determing to seek )udlcxal enforcement. TFhis subsection describes the probable cause'
concxhatwn process, some; ways-in-whichit dxffers from pre-probable cause concxhatxon,

sy

-..v'.i,

3 When the Commission finds probable cause to believe there was, or is about to
occur, a knowing and willful violation of the Act, it may refer the matter to the
Department of Justice ("DOJ"). 2 U.S.C. § 437g(a)(5)(A): In such an instance, the Act
does not require the Commissien to-enter into. probab1e cause conciliation prior to the
referral 2 U.S.C. § 437g(a)(5)(A). The Actrequires DOJ to transmiit penodxc reports to
the Commtssnon regarding action taken. 2.U.S.C. §437g(c).
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and the various procedures developed by the Commission in furtherance of its statutory
duty.4 Sec also Chapter 5, Pre-Probable Cause Conciliation.

B. Notification Letters

After thé Commission has found probable cause (or has found no probable cause
to believe), a staff member's first obligation is to notify the respondent of the
Commission's determination. In the usual case, the staff member will prepare a form
letter to the respondent notifying him/her of the Commission's action. With only one
exception (a letter to a referring agency notifying it of the Commission's decision to find
no probable cause), the General Counsel signs all probable cause notification
correspondence. Therefore, the notification letters must be routed through the team
leader and the Associate General Counsel for Enforcement before being sent on to the
General Counsel for signature.

e NOTE: When preparing a letter for another's signature, you should always
also forward an unsigned copy of the letter that you initial and date to indicate
that the letter has been reviewed for errors. -

. . . PRI O . .
In addition to using the standard form letters:to' notify iéspondents of thé
Commission's action, we have also sent notification letters with special language.

myhﬂe;&ﬁs’langmgc was developed for a particular set
of circumstances, there may be other situations for which you have a special need to

inform the respondents in writing of the ground rules for prabable cause conciliation.
Pleasc note also that we must gai~the Commission's approval of such an approach (via
description and a recommendation in the corresponding Probable Cause General
Counsel's Report) before it may be sent.

4 Please note that this subsection does not address negotiation techniques a staff
member may wish to use in-coming to an agreement with respondents. For a discussion
of negotiation tactics, please see Chapter 5, Pre-Probable Cause Conciliation.
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C. Negotiation

Unlike pre-probable cause negotiations where "the carrot" for a respondent to
. settle a matter is a lowered civil penalty (and/or no investigation) and "the stick" is a
probable cause finding by the Commission, from a respondent's perspective,
post-probable cause conciliation's benefits are usually one - no litigation. For some
respondents, particularly those with legally complex or novel cases, litigation is the only
acceptable option, and despite staff's best efforts, the case will not settle. Other
respondents may just want to take full advantage of the administrative scheme, i.e., the
brief requirement, set out in the Act. Moreover, as the Commission's civil penalties have
increased over time, respondents will likely become more willing to lmgate because the
potential litigation costs no longer overwhelm the price of the proposed civil penalty.
Nonetheless, as a practical matter, the negative publicity from a Commission enforcement
_ action and/or the costs of litigating a matter propel(s) many respondents to resolve
" matters at this final stage of the admnustrauve process,

thle the nonﬁcauon letters all contain language mstmctmg the tespondent(s) to
enher . $ign, the enclosed conciliation agreement or to contact thie staff mcmber to discuss
the matter, some respondents are more timely:thar others in- respondmg Dependmg on
the. pamculars of the case, a staff member may:wish to telephone th%'respondem aftera
'couple of Weeks have elapsed: Atminimum; Form 52, a‘reminder lettér; should be sent
to the responderit after 20 days have elapsed without response. Form 52 includes "drop
dead" language indicating that a report recommending civil suit will be prepared in the

. event that no response:is received by a-certain time: Itis up to the staﬁ' member and her

supgrv:sor to determine the deadlme, subject to‘ the statutory hm:tatlons dlscussed below.

Once you are.in comact with a rcspondent, il‘is time to. negouatc While thxs )
subsectxon makes no claims regarding negotiation strategy, theére are several points you
should consxder bet‘ore engagmg in probable cause ooncnhauom

“4a

.o

1. Duration s

Flrst unhkc pre probable cause conciliation which hasno legal limit on its _
duration (although we analogize to post-probable cause concilidtion see Chapter 5
snpm) the Commnssmn has a statutory. duty. to conciliaté for a minimum of 30 and a
maxxmum of 90 days following a-finding of probable cause to believe that a vxolauon has
occurred, and. you may be able to-use the deadline to the Commission's advantage This

} Ofﬁce makes a Judgment dunng the first:30 days whether settlemerit is likely. Ifit'is not,
we's should recommend that the Commissioncut off conc:hatxon aﬁcr 30 days and

g

5 The only exoepuon mvolves probable cause votes that occur within 45 days of the
election. With these matters, the Commission is required to attempt conciliation for only
15 days. 2 U. $.C. § 437g(a)d)(A)(i).
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authorize suit.

The Commission rarely extends the pericd beyond 90 days, and
generally those are cases in which the respondent and this Office are already yery close to.
coming to an agreement.

2. Negotiating for an OGC Recommendation

Another general consideration to keep in mind during the conciliation process is
that the Commission is the final.arbiter of conciliation efforts. In the past, the
Commission voted on each and every conciliation counteroffer, greatly extending the
time and increasing the effort put into post-probable cause conciliation. Our current
practice is to not take up every offer, but instead to negotiaté as best we can, and to take
up either a proposal OGC can recommend or respoudent s final counteroffer that we will
not recommend.® Respondents should recognize that it is the Commission that decides
whether to accept or reject a conciliation counteroffer. - Staff of this Office negotiates
fully, with the knowledge that they can make no promises about what the Commission
will do ulumatcly Staff members should fecl frec'to ncgouatc with rcspondcnts for an
agreement that OGC can recommend based on the staff person’s experience and 'what the
Commission is likely to acwpt Such an approach has the benefit of quicker tumaround

6 1t is OGC's practice to take up to the Commission- any oﬁfer at the direct request of
the respondent, albeit at times with this Office’s recommendation to reject. However, you
should caution respondents who request this approach that the Commission may reject
the offer and also may become more wedded to its own out-the-door figure. Moreover, in
the event that the respondem s offer is significantly lower than the Commission's

valuation of the case, respondents' direct appeal to the Commission may have the effect
of alenting the Commission to the fact that the case is unlikely to settle and prompt the
Commission to end conciliation efforts earlier than it otherwise would.

7 One pracnce in this regard involves recommendin ~.the Commission adopt a

“floor figure” for a civil penalty. In such a case, the Commission & approves a"“'minimum"
civil penalty, below which it will not settle a matter.- This approach has the benefit of
giving staff clearer direction regarding the course of conciliation discussions and, in the
cvent that a respondent makes an offer below the "floor figure," allows staff to go beyond
the issue of an OGC recommendation and instead tell the féspondent that the qumissmn
will not.accept her/his counteroffer.
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time when counteroffers are received, and in the end, helps move the Commission's case
load more effectively. See sample negotiation letter at Attachment 6-7. ’

3. Distinguishing Pre-Probable Cause Conciliation Efforts

The third thing that you might wish to make clear to respondents from the
beginning of post-probable cause conciliation is that matters that were under discussion
during pre-probable cause conciliation may no longer be viable. While some members of
the informal "FEC.Defense Bar" have.complained that-their clients are being pumshed"
for availing themselves of their full array. of statutory rights in‘forcing the Commnssxon to
go to the probable cause level, it is true that we may offer incentives for early scttlemcnt,
such as no investigation or a lowered civil penalty, that are usually not avmlable after a
finding of prabable cduse, e.g., MUR 3608 (Bush-Quayle '92) dlscussed supra at Chapter
6.1IL.C. See also Chapter 5, Pre-Probable Cause Concxhatwn i

Thus, discussing old legal and facma! argumcnts with respondents after a finding
of probable cause need.notsbe the focus.of conciliation.: For example, in the appropnme
circumstances, staff can-explain.to tespondents that'imiitigating factors that were
- prevxously raised have already been incorporated into the:Cotamission's out-the-door -

. civil penalty. offer.: Similarly, although "arguing the imérits" will usually pldy a role in

' Ipost-probable cause conciliation;staff canirelay tht- lcgal argummts that were raised in
the yespondems reply brief, or-at the pre-probable causé' stage -have alrwdy been
considered-and decided by .the Commission.. ~ .

VL Wmmsmnmmm

A Wheu Responden!s Make a Counteroﬂ’er

When respondents make a counteroﬁ'er o the pi‘oposed conciliation agreement,
and the offer is one that OGC can recommend, or the respondent insists that the
Commission see the offer, staff'should prepare'a repoit that’discusses the offer and makes
the appropriate recommendation. In some casc3. the Commission will want to make a
counterproposal involving a new.civil penalty, languagé changes, or both. Form 95 i isa
template of such a report and-can be easily- modified‘to fit the ¢ircumstances of the case
See also Chapter 5 Pre-Probable Cause Conciliation. ¢ ‘Form'53'is a'letter to respondems
informing them that the Commission rejected their counteroffer and urging fuxther
conciliation. This-letter-is frequently modified to'address the particular negouanon
approach, such as mcludmg mformauon about any Comrmss:on coumerpxoposal

1l

B. Final Offers .

In the event that no acceptable counteroffqt was received from the respondents
during negotiations, staff should write a report that describes the course of the
conciliation efforts, transmits the respondent’s best offer, if applicable, and makes a
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recommendation to the Commission regarding litigation of the matter. Frequently this
report will also recommend that the Commission make 2 "final offer” to respondents,
which is good for a time certain (usually 10 days), and which is non-negotiable. In
addition, in the event that respondents do not accept the "final offer," the report may
recommend that the Commission grant this Office contingent suit authority to seek
judicial enforcement of the Act against the respondents. See infra Chapter 6.VLE.

When preparing a "final offer” civil penalty recommendation, a staff member
should check with the supervisor and the Associate General Counsel for Enfo.nccmcnt for
~ guidance. Frequently this "final offer” recommendation reflects this Office's view of an
’ acccptablg: minimum penalty, and that amount varies from case to case. With a "final
‘ oﬁ'er, there is no negotiation permitted-as the respondents are expected either to take the

offer or leave it. However, it is the practice of this Office formally to-apprise the
Commission of counteroffers to "final offers” where the terms of the counteroffer dre
very close to the elements of the "final offer.”

.. When fashxonmg a "ﬁnal oﬁ'er " report, itis xmponanl to d:scuss the termis of the
offer in the text of the: repon Moreover, in the recommendation section, staff should
preparc a spccnﬁc "ﬂnal offer” /rcoommendauon One acoeptable formulauon is "Infonn
of SZ but m the evem that Respondents fail to sign-and return the proposed agreéfment
within 10 days of receipt, the oﬁ'q «expires and the Commission will proceed to the next
stage of the enforcement process.” This language can be changed to include contingent
suit authorization when appropnate

After the Commission has voted to make a 'ﬁnal oﬁ"er. thc«staﬁ‘ member must
send a letter to respondents informing them of the offer and enclosing a copy of the
conciliation agreement. Use Form 54; however, note that the letter is designed for "final
offers” where the Commission also has granted contingent suit authority. If you have not
received that authority, the form letter must be modified accordingly. :

C. Receipt and Processing of Civil Pennlty Checks

The pmcedu:e for recenpt and processing of a civil penalty check at the' pmbablc
cause stage does not differ from that which occurs at the prc-probable cause stage. See
Chapter 5, Pre-Probable Cause Congiliation.

Briefly stated, in the event that the respondents agree with the: Commission s
proposed conciliation agreement; the staff member should have the respondents sign the
conciliation agreement and send it along with a check made payable to the "Federal
Election Commission." When the package comes in, the mail room staff automatically
sends the check to the Administration Division of the FEC. The mail is not logged in as
received in the OGC log book. Therefore, if time is of the essénce; especially in "final
offer" situations, staff should check with the Administrative Division directly to see
whether the civil penalty check has been received.
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NOTE: If for some reason the check is not removed before the package is
delivered to the staff member, the staff member should immediately give the check to the
Docket Clerk who will take it to the Administrative Division. .

.If the staff member is unabie to convince respondents to send the check before the
Commission has agreed to the conciliation agreement, there is language in the standard
conciliation agreement form that provides for payment to be made within 30 days of the
effective date of the Commission's agreement. -

" D. Closing the MUR

After receipt of an acceptable signed agreement, the staff member must write a
report recomunending that-the Commission accept the signed concxhauon agreement
(Fo orm 94). A copy of the signed agreement (and'the check) should be attached to the
teport. If the Commission accepts the agreement and also votes to close the file, staff
. should send close out letters t all respondents and the complainant (if any). Forms 55,
$5A, 57, 59. For further tasks associated with closing the fi le, such as MUR codmg and
., tracking civil penalty payments and compliance thh other tetms of thie agreement, see
;Chapter 7, Closing the File,

. Conhngent Suit Anthonty

There are times in the negotiations when OGC recommends that the Commission
-make a final counteroffer.and simultancously authorize civil suit if lhe oﬂ'er is not

accepted within a speclﬁed time peritd.: In those instaficés, “$taff shotilds Vrite a report
tecommendmg civil suit. Form 96. See sample report at Attachment 6-8. The report will
be routed to Litigation after the Associate General Counsel for Enforcement signs offon
it. In emergency situations, a copy of the report-¢an be sent to Lniganon at the same time
as it is sent forward to the Associate General Counsel for Enforcanent A
recommendation for civil suit is an aulomatxc agenda ltcm See Addendum I
Commission meg Procedures g

When the Comxmssxon votes contingent suit authorization, staff should send a
letter to the respondents informmg lhem of the Commxssmn s vote. Fonn 54

Aﬁet the contingent suit authonzauon letter is sent, staff shduld contact the X
respondents one-more time to clarify what the letier mean's ‘and‘1o see if an agreemem can
be reached. This does not mean that You must engage in further negotiations or call
several times. What this does mean is that you need to talk to respondents or Jeave a
message letting them know that the matter will go to Litigation after the time specified in
the letter and asking if they, want to conciliate beforesthe time has expired. Be sure to
prepare a memorandum of the conversation or the message for the file.
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CAVEAT: In certain instances when the Commission authorizes civil suit unless
respondents respond to the Commission's offer (rather than fail to sign the conciliation
s.reement), the possibility of further negotiations necessarily remains open. Framing the
issue as requiring a response is a tactical judgment and arises when something less than a
non-negotiable offer is desirable, ¢.g., "This is a final offer unless respondents show an
inability to pay.” Although the trend in Enforcement cases is toward non-negotiable final -
offers, certain cases may call for some small additional room:for negottanon '

Staff should monitor the expxrauon of the specxﬁed time. At the end of the
specified time period, you must inform Litigation in writing cither to file suit because a
signed conciliation agreement has not been received or not to file suit because a signed
conciliation agreement has been received.

All ncgotmuons followmg the expu'atwn of the time pcnod specxﬁed in the suit
authonzauon letter.should be conducted by ngauon staff, not Enforcemcnt staﬂ'

F CMI Suit "._;~... .
10
‘When the casc docs not scttlc dunng the: concxhauon pcnod and thé Commission
has not’ prcvxously given OGC contingent suit authority, the next step-is to'write a report
recommending civil suit. Form 96. See sample report at Attachment 6-9. This report
will be routed to Litigation after the Associate General Courisel for Enforcement signs off
onit,

Staﬁ’ should inform rcspondcnts that the Commission: has'authonud civil suft.

Form 61. All negouauons are conducted henceforth by the ngauon staﬁ' not the
Enforoement staff,

G. Transfcrringa MUR to thigation

When a case goes to ngatmn. asa counesy, inform Docket so thit they can pull
the file for Litigation. (Docket does receive a copy of the-certification authonzmg civil
suit and independently keeps track of the 90 day penod during which Litigation must
initiate suit. ) .

Staff shoul’d'also code the MUR file when it is sent to Litigation, adding the code
for "LITIGATION" in the subject field and entering "LITIGATION" in the supemsor‘s
name field. The closing date .t the top of the form should be lcﬁ blank See Chapter 7,
Closing the File. _ . '

After the case has beén resolved through court order or settlement, and closed as
an FEC case, staff should inform the complainant (if any) of the outcome. Form 66.
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VII. FORMS
Below is a list of the relevant forms for the probable cause stage, divided into the
subsections.
Probable Cause Brief
Form 67 Comment sheet
Form 87 Pre-brief
Form 88 | Close investigation report
" Form.90 - Brief
... Form45 Letter enclosing brief
~ :Form 45A Letter enclosing K&W brief
“Form 62 - Letterto DOJ referring K&W violation
. Draft Conciliation 4
Form 93 Conciliation Agreement
Probable Cause Report
Form 91 No PCTB report
Form 92 PCTB report
Probable C Conciliati
Form 46 No PCTB letter to respondent
Form 47 No PCTB letter to complainant
Form 48 No PCTB letter to referring agency
Form 49 PCTB letter w/CA to respondent
Form 49A K&W PCTB letter w/CA to respondent
Form 50 PCTB/NFA letter to respondent (file closed)
Form 50A PCTB/NFA letter to respondent
Form 51 PCTB/NFA letter to complainant
Form 52 Reminder letter to respondent
Form 53 Letter to respondent re rejection of counter-proposal
and urging further conciliation
Form 54 Letter w/final counteroffer and notifying of suit
authorization
Form 94 Report recommending acceptance of signed CA
Form 95 Report recommending reject counteroffer & approve
counterproposal
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6/96

~oncluding Conciliation/Close the File/Suit Authorizati

Form 53

Form 54
authorization
Form 55
Form 55A
Form 57
Form 59
Form 61
Form 66

- Form 94

Form 96

Form 95. o

Letter to respondent re rejection of counter-proposal
and urging further conciliation
Letter w/final counteroffer and notifying of suit

Letter to respondent w/signed CA (file closed)

Letter to respondent w/signed CA

Letter to complainant w/signed CA

Letter to referring agency wisigned CA

Suit authorization letter to respondent

Notification to complainant that MUR transferred to
litigation [post-litigation]

Report recommending acceptance of signed CA

Report recommending reject counteroffer & approve
counterproposal ' '

Civil suit report

3
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-10-
extengive electioneering message which the Act was intended to
.regulate.

Indeed, GOPAC's contention about how it used the proceeds
from the mkiliné points out an additional basis for triggering of
the Act.? SQction‘43l(4)(A) defines a political committee as any
committee which receives contributions aggregating in excess of
Sl.odb during a calendar year or which makes expenditurés'
aggrégating in exceé§ of $1,000 during a calendar year (as that

- {;rﬁ is defined at 2 u.§.C. § 431(9)).. Consequently, to establish
an entlty's it;tus as a federal political committee it need only
be:démonsttated that tbe entity has either recelved contributions
or made eipé&diéureg in excess of the proscribed amount. AB
previously ﬁotég GOPAC pas made expenditures in excess of $280,000
in connection with its ma;lings. Moreover, the 3275,710 raised
from the mailiAQs égpst;tute "contributions" as they were made to
influence iederallﬁiqpcions (i.e., in direct response to the
solicitation)i separately triggering the Act. cleatly.‘GOPAc has
both“made expenditures and, received contributions well in excess
of the prescribed arount. '
____._—5) Bi‘Diséiqinar Vi?}aﬁipn

Addréééing tyf Cisclaimer vio.ation. GOPAC, offering no

acgument in ippport.uf its position, simply states that beé;use

ot

the Commission has not found reason to believe on this violation,

9. ' This Office notes that the use of the funds generated by
the solicitation has never been at issue. At the reason to
believe stage the Commission focused the investigation on the
number of letters sent out, the dollar amount solicited from the
mailing, instances of similar mailings, and instances of other
mailings which make mention of federal candidates.
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-11- ‘
it is inappropriate for the Commission to proceed to a probable
-cause vote., GOPAC's position is erroneous. A reason to believe
determination by the Commission serves only as a threshold- for
commenciné an investigation into alleged or apparént violations
of the Act. See 2 U.S.C. § 4319(a¥(2){ 11 C.F.R. § 111.10(a).
Once commenced, theugnvestigation is not limited to only those
issues or vio;ptlons specifically referenced in the threshold
reason to believe !inding, but rather may encenbass all relevant

Information. .See, e.q., United States v. ‘Powell, 379 U.S. 48

(1964); United States v. Morton Salt Co., 338 U.S. 48 (1964).

Consequently, it would be inconsistent with the scbpe of the
Commission’s investigatory authority, as well as redundant, to
requite additional. threshold findings for violations arising from

additional activity by the same respondent discovered during the

course of a properly-initiated investigation.’

In fact, the governing provision of the Act nowhere tequires
tﬁe Commission to make a reaton to believe deietnin;tiqn on a
specific issue prior io making a probable cause finding on the
resulting violatjon. Section 4379(&)(3) rééﬁires only that the
General Counsel "notif; the-respondent of any tocommou&gtion to
the gomnipsion by the general counscl “to b:océed to a.votg on
probable cause.” Similarly, the Commission’s Regui;tiona require
only that upon completion of the investi§ation the General Counsel
put forth in a brief the factuval basis for the probable cause
recommendations, notify respondents of the tecomnendatipns. and
provide respondents with a copy of the brief. See 11 C.F.R.

§ 111.16(a) and (b). All that is required is that respondents be
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provide an opportunity to respond to the allegations during the

- administrative proceedings. The court in ¥YEC v. N.R.A. of
America, 533 F. Supp. 1331 (D.D.C. 1983), hac upheld this

standard. Underlying the court’s reasoning in addressfng

Act's procedural .safeguards are adhered to if tespondents are
provided a fair opportunity to review and respond to the FEC's

findings and have notice of precisely what activities have been

“found to be violations of;the‘Act."lo 1d. at 1338 (citing from a

prior Henc:andum and Order in the same case). See 5135 Department
3

of Educ. ag State of cal. v. Bennett, 864 F.2d 655, :59/(9:h Cir.

1988) (‘nq}ice will be.adequatg for due pto&éss putp:sesA‘it the

! patty proceeded against understood the issue and was afforded full

apportunity" to tespond (quoting Lara v. Secretary o£ Interior,
820 r.2d 1535 1539 (9th Cir. 1986)).

. Presently, GOPAC has been provided such oppo:tunity in the
briefing ptocess but has decided not to respond to the substance

of the allegations. Consequently, it is appropr;nte fot the

\ ‘
s 4o M

) 10. Respondents specifically challenged that because the

| Commission failed to adhere to the Act’s procedural reguirements
by filing suit without probable cause findings as to certain
counts and Eailxng to adequately engage in ‘post-probable cause
conciliation as to others.:the court lacked subject matter
jurisdiction to hear’ the case. The court found no jurisdiction
as to the former counts and jurisdiction as to the latter counts
{where prior notice had been given).

Attachment 6-1, Page 3 of 4
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Commission to consider this issue at the probable cause stage.ll
- (The tw§ communications at issue are at Attachment 1, pp. 7-16.)

C. Conclusion

As discussed, GOPAC does not raise any compelling arquments
challenging this Office’'s recommendations. A‘cco:dingly’, the
Office of the General Counsel recommends that the Conmi##iou £ind
probable cause to believe GOPAC and Jeffrey A. Eisenach, as
treasurer, violated 2 U.S.C. §§ 433(a), 434(a), and 441d.

"III. DISCUSSION Of CONCILIATION AND.CIVIL PENALTY

11. The present approach is consistent with Commission
practice. See, e.q., MUR.2615 (Wieder) (Commission found
ge

probable cause to believe respondent violated Section
434(b)(2)({G)) and MUR 2984 (National Association of Real Estate
Appraisers) (Commission found probable cause to believe
respondent violated Section 44ld{(a)).
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BEFORE THE PEDERAL BLECTION COMMISSION

In the Matter of

Mississippi Democratic Party
Political Action Committee and
B3 Cole, as treasurer

MUR 2720

-t et~

GENERAL COUNSEL'S BRIEFP

STATEMERT OF THE CASE

On October .11, 1988, the Commission found reason to believe
the Mississippi Democratic Party. Political Action Committee (‘tﬁe

Committee®) and Ed Cole, as treasurer, violated

2 0.S.C. § 434(2) (4)4A) (1) and (iv). Undérlying the: Commission's
determination was.:information that ‘the Committee failed to file

timely its 1987 Year End-and 1988 :April and July ‘Ouarterly

Can

Bepo:ts; ' .
ot II. ANALYSIS .
Pursuvant to 2 U:S.C, §-434(a)(4), unautho:ized’péliftcai
committees must file either quarterly or monthly reports.
Committees opting to file quarterly must {ile~quarce:1y'tepo:ts
in a year in which a regularly scheduled general election is
held. These reports. are due no later than the 1Sth day after the
last day of .each calendar quarter, except the last repoct for the
year is due January 31 of.the following year, 2 -u.s.C.
§ 434(a)(A) ({}. Accordingly, the Committee's 1988 April and July
Quarterly Reports were-due on April'l5 and July 15, “respectively.
In calendar years without a regularly scheduled general election,

unauthorized committees are required to file twice annually at
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six month intervals. The first report is due no later than
July 31 and the second report is due no later than Januvary 31 of

the following year. 2 U.S.C. § 434(a) (4) (A) (iv). Accordingly.

the Committtee's 1987 Year End Report was due on January 31.

The Committee falled to satisfy the Act's reporting
requirements. The Commission's Reports Analysis Division ("RAD")
notified the Committee on December 18, 1987, that the 1987 Year

End Report was due on January 31, 1988. Nevertheless, the

Committee failed %o file this report until February 20, 1988.

RAD notified the Committee on'March 22, 1988, that the 1988 April
Quarterly. Report was due on April 15, 1988. Nevertheless, the
Committee failed to file this report until May 6, 1988. .
On May 20, 1988, RAD sent the Committee a chronic late filer
* notice regarding the failure to file timely the 1987 Year End and
1988 AprillOuarterly Reports. The rotice advised that any
additional late tilinqs could result in legal en:o:ceqent action.
;O“ June 21, 1988, RAD notified the Committee that the 1988 July
Quarterly Report was due on. July 15, 1988. Nevertheless, the
Committee failed to file this report until August 15, .388.
Therefore, the Office of the General Counsel recommends that the
Commission find probable cause to believe Mississippi Democratic
Party Political Action Committee and Ed Cole,.as treasurer,

violated 2 U.S.C. § 434(a) (4) (A) (i) and (iv).
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111. GENERAL COUNSEL'S RECOMMENDATION

Find probable cause to believe that Mississippli Democratic
farty Political Action Committee and Ed Cole, as treasurer,
violated 2 U.S8.C. § 434(a)(4)(A) (i) and (iv).

/s /s

7

AR

yt
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FEDERAL ELECTION COMMISSION

WASHINCTON, O.C 20463

November 4, 1992

SENSITIVE

Tot The Commission

from: Lavrence M. Noble /& o
— * General Counsel,

~ . subject: MUR 2576 - J. Stanley Shaw
Request for documents

On August 7, 1992, this Office forwarded the General
Counsel‘s Brief to counsel for J. Stanley Shaw, the last
cemaining Respondent in the above captioned matter. The Brief
detailed the General Counsel’s probable cause recommendation,
telying on a number of sources to support its recommendation,
including the depositions of two Respondent witnesses.
Additionally, the Brief refers to other materials provided by
previous Respondents in this matter.

During a August 20, 1992 meeting, Respondent’'s counsel1
inquired as to whether he could obtain a copy of two of the
deposition transcripts referred to in the Brief. Staff informed
counsel that the Commission would entectain requests foy such
documents upon written request. On September 22, 1992,° this
Office received the request for copies of the deposition
transcripts of Edward G. Donnelly and Sherry.Neumai.. Counsel
submitted a brief in support of his request. Many of the
arguments forwarded in counsel’s supporting brief relate to the
merits of the case rather than the request for dovuments.

d. Mr. Herbert J. Tamres, of Mr. Shaw’s own tgg% was
designated as counsel, up until and including the time when the
Probable Cause Brief was sent. A letter dated August 17, 1992,
redesignated Arnold Burns of Proskauer, Rose, Goetz & Mendelsohn
as new counsel for Respondent.

2. In the interim, counsel requested andiivas granted an
.extension of time until September 21, 1992/ in order to submit a
request for the deposition transcripts.

3. Because the attachments provided with counsel’s request are
voluminous, they are not included as attachments to this report.
They are, however, available in this Office.
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MUR 2576
Request for documents
page 2

Nevertheless, counsel alsc argues that
in order to permit Shav to have a full and
meaningful opportunity to respond to these
.charges and, thereby, to permit the
Commission to have a complete record upon
which to base its decision, the Comuission
should permit Shaw to inspect and copy all
transcripts of testimony and/or «
depositions given by Donnelly and Neuman.

Attachment 1, pp. 30-31.

It is clear that an agency is not required to produce
- investigatoty.materials té perscrs who -are-targets of its
investigation. See, SEC v. O’Brien, 467 U,5, 735 (1984).
However, the Commission is also not ptecluded from providing
such materials to Respondents in an appropriate case. See e.9.,
MURs - 2984, 2893,. 2765,- 2575, “21'33, 12720 Generally, the
Commission has provided such materials in instances where the
Respondent’s credibility was challenged in depositions or where
materials were needed by Respondents to evaluate the basis of an
alleged knowing and willful schenme. '

MUR 2576 addresses possible knowing and willful violations,
and the issue of the credibility of the Respondent. Further, it
appears, Respondent:will build his argufiént on the credibility of
individuals who have testified in this matter.” "The Géneral
Counsel’s Brief relies on statements made by those individuals.
Therefore, this Office recommends that the Commission grant
counsel’s request and provide counsel with copies of the

deposition transcripts of Edward G. Donnelly and Sherry Neuman.

The Respondent has had the probable cause brief for a
considerable time; thus, Respondent will be afforded 15 days
“rom the receipt of the deposition transcripts in order to
respond.,

RECOMNENDATIONS
1. Grant counsel’s requeai and provide counsel with copies of
the deposition transcripts of Edward G. Donnelly and

Sherry Neuman.

2. Approve the appropriate letter.
! Attachment
! Request for documents

Staff assigned: Tonda M. HMott
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FEDERAL ELECTION COMMISSION
WASHINGTON. 0C 2046}

SENSITIVE

MERORANDUN

. TO: .  THE COMMISSION
‘PRON MARJORIE W. EMMONS/DEIDRE M. onnienv ~
DATE: MAY 2, 1994 ) Croul

SUBJECT:  MUR 3817 - GENERAL .COUNSEL'S BRIEP

.. L T : ‘
The attached document ls being. circulated for ‘your
mformatxon - ) A - <o

Attachment
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BEFORE THE PEDERAL ELECTION COMMISSION .
8K 15 fip 2o SEMSH

In the Matter of e e
MOR 2720 EXESgTRE SERRY
MAY 23 1989

ﬁississippi Democratic Party
Political Action Committee and B3

Cole, as treasurer

B

GENERAL COUNSEL'S REPORT

1. BACKRGROUND

On October 11,u1988, the Commis;ion found reason to believe _
the Mississippi Democraticira:ty Political -Action Committee (“"the
Comm»lttee') and'Ed Cole, as treasurer, violated 2 0.S.C.
§ 434(a) (4) (A) (1) and (iv). Underlying the Commission's

determination was information that the Committee failed to file

timely its 1987 Year End and 1988.April and July Quarterly

of the General Couns=l sent a Probable Cause Brief to the

Committee on March 29, 1989. [N S

IX. ANALYSIS °

This Office's analysis of this matter is contained in the

General Counsel's Brief dated March 29, 1989. The Committee has
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not submitted a2 responsive brief. Acéordingly. this Office
recommends that the Commission £ind probable cause to believe
that the Mississippi Democratic Party Political Action Committee
and BEd Cole, as treasurer, violated

2 U.S.C. § 434(a)(4) (A) (i) and (iv).

IXI. DISCUSSION OF CONCILIATION AND CIVIL PENALTY

IV. RECOMMENDATIONS

2, ?}.nd probable cause to believe Mississippl Democratic Party
Political Action Committee and Ed Cole, as treasurer,
violated 2 U.S.C. § 434(a) (4)(A) (1) and (iv).
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Att

. :oiose etter .

Sctaff Person: Tamara Kapper
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CELY|
FEDERALE
OMMIS %EgTION
SECRETAMAT
ber 13 126 P55
BEFORE THE PEDERAL ELECTION COMMISSION

In the matter of

BACKGROUND
On September 20, 1995, the Commission found probable cause
to believe that

The Commission al.o approved proposed
conciliation agreements directed to these responients. Counsel
for all of these respondents were notified of the Commission’s
£findings and the proposed conciliation agreements by facsimile and
certified mail the next day, September 21, 1995.

This report will provide an update on the status of
post-probable cause conciliation with all respondents. [N
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SIXI. RBCOHHEKDATIONS CONCBRNING SUIT AUTBORXTY
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T S

Date

5 RN

Attachments:’

1. ‘Letters from OGC.staff to respondents’ counsel,
October 2, 1995, . )

Staff assigned: Lawrence L.-Calvert Jr.
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FEDERAL ELECTION COMMISSION
WASHINCION. DC 20464

VIA HAND DELIVERY . November 18, 1994

B

Since the Commission’s p:obable cause f£indings, we
- have met on several occasions in an attempt to settle thi

matter. Initially, this Office met with.you and i — :
ting, on

on subsequent to this initial mee

] ' you sut;n:tted a written-response to the
ommission’s prcposed ‘conciliation agreement. On l
., this Ooffice provided you with.an_ _amended_agreement. At
Tequest, we again met on -; to discuss this
i.?g:efr

your
Qffice’s

Based on our ‘ discussion of the issues, it
became apparent that your clients view the violations
differently from the Commission.  As it .appeared.that this
matter was ufilikely t6 settle at the ‘probable cause stage, this
Office informed you that we would be recommending that the
Commission authorize civil suit.” At that point, you mentxoned“
that your clients may wish to make.a-subnission for the.-
Commission's consideration. As we &ré préparing our report to
the Commission, any such submission must .be- received by:'this
, in order to be considered

ortice [N NN BN NN
by the Commission along with our recommendation.

N v ¢ 7. !
o " Sincetrely, - ,
.- - .
. « E Y " 7
e

' -,

- < - 7 , PEET
ro o ‘ Jose M. Rodrigues
Agﬁ:rney

: .
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""‘l’n
T -.
DAL CIEST /

BBPOBB THE FEDERAL ELECTION COHHISSION
\Y

JAN29199

“In the Matter of

t BN  EXECUTIE SESSION
I ™ SENSITIVE

GENERAL COUNSEL’S REPORT
I. BACKGROUND

On October 23 1990, the Commission found ptobable cause to

— _. as treasurer, (° Respondents”) violated

2 U.5.C. § 434(a)(6)(A) by failing to notify the Commission of the

receipt of $156,000 in last minute contrib\)tions ‘aind by; failing to

Co

TN

--[—_--_\
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III. FINAL COUNTEROFFER
1IN I I
I — -i

A_—
— ——-*
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Date Lavretce M. No
General Counsel

Attachments
1. Counterproposal from Respondents,
2. Proposed.counteroffer.

Staff assigned: Xavier K. McDonnell
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WLz enior

P"(‘"W"‘)

[/

c* :
Vevl S AilinT

BEPORE TBE FEDERAL ELECTION COH%ISS ON
) S '

— | —— SE# T
o GENERAL COUNSEL'S REPORT  EYECUTIVE SESSION

1. BACKGROUND

on Juﬁelzs, 1995, the Federal Election Commission (“the
Commission”™) found probable cause to believe that—
("Respondent™) violated: (1) 2 U.S.C. § d441a(a)(3) with respect
to his aggregate federal contributions for 1991, 1992, and 1993;

(2) 2 U.S.C. § 441a(a)(1)(C) with respect to ‘his contributions to
American Citizens for Political Action im 1991; (3) 2-U.S.C.

‘S 441a(a}(1)(8) with respect to his aggregate annual contributions
to the National Republican Conqressional Committee in 1992; and
(4) 2 U s c. s cdla(ap(l)(a) with respect to his aggregate annual
conttlbu:lons to the Na:ional RepublAcan Senatordial Committee
(" Nasc ) ln 1992 and 1993. At the same time, ‘the commission
detezmxned to offet to ‘enter into post-probable cause conciliation

uxth the aespondent
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not wake such outrageous political contributions.” 1d. at 1.
Counsel further added that he was "in the process of scheduling a

psychiatric evaluation® of Respondent and would provide us with

the report. Id.

on August 4, 1895, this Office advised counsel by telephone
that the time period for pos:-probable cause conciliation was
limited and that he would ne«d to submit a proposal for
conciliation and any other additional information, ﬁ

B > soon 25 possible. Counsel stated that

call back,in a few days. When counsel did not Eall as promised,
this office sent counsel a letter on [N B »cvising him
that nogre than 30-days had passed since the ptobable cause
findings were made and requesting that he submit a written

proposal for.conciljation by RAugust 31, 1995. Atiacﬁm&nt 2.

On August 31, 1995, counsel submitted = [N
I - :tochment 3. Counsel did not provide

anything in support of this offer except to state that he had

retained a — for an [ of Respondent and that

he was “"confident™ that the evaluation "will show" that the
Commission should settle the matter for a I .
! Ccunsel further s-:ated that the counteroffer was 'Suffic;ent

| SR coneidering the nacuce of his .

Id. Counsel, however, did not specify what the —I

B vo:. vhether the NN 25 conpleted,

and wvhen {t would be submitted.
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CHAPTER 7
Close-Out Procedures

! Bt ! . - BT . . Yoo
““This chaptcr explams the final pmccdur&s neccssary to closc-out a.caseafter the
Commxss:on ‘tlosés the file. This chapter identifies each phase of the enforcement -
proces‘s 4t-which-a‘casé may closé, and lists the appropriate forms to use in the. closmg i
corresp'oﬁdehce’ “It- covers individual data coding, file preparation and review for:placing
“cIosed‘ casés onl pubhc record, and the sngmﬁcanoe of preserving the historical record of
o v i ad EEEUE ST L P T S T (R LT

LA P R TG i b

i At any stagc of the enforeement proccss, the Comnusswn may. close the enure
case or close it as to certain respondents. When the Commission votes to close the ﬁle
regarding all respondents, the original case file and the closing Commission certification
are transferred from the OGC Docket to the staff person within two working days. OGC
Docket will attacli @ routing slip tothe closed file, filling in'the date the MUR.was closed
and'thé date:the file 'was trarisniitted t6/staff; The staff pérsontprepares: closmg letters,
envelopes-&md attichitients to respondents arid/or counsel based or the: Comxmssxonr S; -
finditigs; TIE staff pérson is then responsible for entering case datainto the. -
MﬂRU’PBATE system, thereby providing the basis'for the computerized: closed M.UR
index. 'I'he SHAFE- F-persof initidls-theiroutingslip,’ themtransfers the file to-the Legal::: .
Review téaiii: This teain réviews and redacts the file:pursuant to the Freedom of :-.
Information Act, and prepares a summary file for the Press Office. The entire papcr ~ﬁ

e

ile
along with the redacted documents is maintained in OGC files for a period of time. See
Section III, B, 3 herein. The team legal secretaries, who receive the team leader copies of
Commission Cerhﬁcatlons are responsnble for closmg out the case on the Enforcement
Prionty System (EPS) : o : v N
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B. The Closing Package
1. Notification to Respondents

The Commission may determine to close an entire file or to close the file
regarding certain respondents, while pursuing the matter as it pertains to other
respondents. Each respondent is notified, however, only of the Commission action
specific to that respondent. An attorney of record (with respondent’s Designation of
Counsel form in the file) is notified of all Commission action concerning his or her
clients in the matter. The Commission Secretary’s certification of the Commission’s
decisions (provided by OGC Docket) triggers notification.

2. Preparing Closing Correspondence

The staff person is responsible for the closing “package” to respondents and/or
counsel. -This includesoriginal letters and envelopes (using large.orange flat envelopes
with mailing labels for more than three or four pages), the. green certified mail cards with
the Receipt for Certified:Mail form (if-required), and all-attachments (except.conciliation
agreemenits). Be sure.the MUR:number-and your:initials or.last.name.are:typed in
thie green. card:margin for identification when it is returned, .See Attachment.7-1. Do
not date original letters, as OGC Docket will date each letter as it is mailed. The staff
person is not required to make a copy of the closing letters. When the certification
specifies acceptance of a contiliatioh-agréement,:OGC Docket will route the original,
respondent-signed conciliation agreement for signature in OGC, then attach a copy of the
fully executed conciliation agreement with theJletter.. OGG:Docket will copy the closing
letters and the complete package, including the extra copy of the letter when a “cc:” is

- noted. ‘Staff person is responsible for the attachments and-envelopes, etc. for.each “cc

-3. Form Letters

The appropriate.closing form letter is largely determined by, the closing ..
recommendations certified:by the Commission. Modifications to a form may be required
to address particular circumstances of the case.or to amend or.combine closing
recommendations that do not fit neatly into the form. The following section groups the
closing letters by:categories of possible Commission actions, noting circumstances that
would ¢lose a.case entirely-or in part, including the appropriate form number,.and .
providing speclﬁc poxnters See also the Enforcement Form book, the source of these |
forms: ' e S :

- 4, Cen‘eral ‘Poihters

e When complaint-generated cases close with no further aétion, thé closing General
Counsel’s Report is included with the closing letter. The GC Report may also be sent

Chapter 7 - Page 2
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when the disposition is “no reason to believe,” if a Factual and Legal Analysis is not
included. The Legal Review team must review the GC Report and redact it if
necessary before it is mailed to respondents and the complainant. Remember to
add the appropriate enclosure notations at the bottom of closing letters. See also
Chapter 3.

o Closing letters in the “no further action” categorics (RTB/NFA and PCTB/NFA) may
include an admonishment if the Commission has been so advised in the closing
report. Note that two variations are available. When referring to the factual activity
of a case, use the followmg versxon “The Commnssxon reminds you‘that the
acceptance of $3,500 from Chris Smith appears ‘to be a violation of 2 U.S.C.

§ 441a(f).” When referring to a statement of law, use the following: “The
Commission reminds you that acceptance of excessive contributions is a violation of
2U.S. C §4418(f) Scc also Chaptcr3 pp- 12-13.

o . All lettets mufymg complmnams that thc MUR file has been closed, must be sent by
CERTIFIED-MAIL, RETURN RECEIPT REQUESTED. Under2 U sC. ..
§ 437g(a)(8), a complainant who wishes to file suit must do so within GQQays;gRer
the date of the dismissal. The D.C. Circuit has held that the 60 day period runs from
the date the Commission actually votes to close the case and not the date the
complainant actually receives this notice, Spannaus v, FEC, 990 F. 2d 643, 644-45
(D.C. Ciri¥1993) (rejecting Common Cause v, FEC, 630.F:Supp: 508, 512 (D.D.C.
1985)). Nonetheless, certified mail helps establish a receipt date if questioned.

o When the entire file closes, the staff persoi must notify (by letter) all
respondents previously closed-out that the file has closed and the confidentiality
provisions at2 US.C. § 4375(2)(12) no longer apply

il NIV

" TOpreviously clcsed-out RBSPONDFN!‘ Edtre FlléClosed  + Form 60

« A Statersént of Reasons is fequired when the Commission rejects OGC’s
recommendation 10, g0, ggrward resulting in dismissal of an entire complaint, or ofa
mpondem, orofa ‘particular allcgauon ina complamt. and the reasons for dismissal
are not found in the General Counsel’s Report. See Addendum O fox closmgs
requiring a Smemem of &easons

2. File Closed/No Findings
e Cases closed without substantive recommendations from OGC are handled

entirely by the Central Enforcement Docket. ‘See Chapter 1 for a description of
case closings in CED.

v
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Eorms

* TO RESPONDENT: Entire file closed because the Commission’s
RTB vote is split or because of insufficient votes to find RTB

(Extemally Generated) Form 25

* TO RESPONDENT: File closed as to inr dent(s) b the
Commission’s RTB vote is split or because of msuﬁ'xqem votes to find RTB
(Externally Generated) . Form 25A

*T0 COMPLMNANT Entire fle closed because the Commission's
RTB vote is spln o becaiise of insufficient votes to find REASON
TO BELIEVE (Emrmnlly Generated) Form 26

H

b. “No Reason To Believe” Findings

e When the evidence presented in a case prior to investigation is sufficient to show
that no vidlation took place, the Conimission may find that there is “no reason to
believe” the alleged vxolatmn occun‘etl The followmg closmg forms apply. See

- also Chapter 3.
L ¥NO R‘l’B/ anv case cfosed / (Exlemally genmwd) ) .- ‘ '~ . Form 22 '
*NO R‘I‘B ! File closed a5 1o 8 certaln mpondem(s) '
Confidentiality cyaquoq(\gx_tmanllx generatcd) . Form ‘22.A
U % NO RS i sk tosed laerially gehermed) © < © Forn 23 -

* NORTB/Fileclosedastos c:nam reséonden:(s)
Confidentiality caution (Intemally generated) Form 23A

* NO RTB to Complainant / Notified anly when entire fileisclosed Form 24
. c “ileason To Believe/Take No Further Action” Finding
o A “no further action” disposition may oécur at the saime time as the reason to
believe finding or it may accur later in the case. See Chapter 3 for discussion.
The following forms apply to this finding.

Forms

* TO RESPONDENT: 'RTB and NFA Findings (Entire File Closed)
(Internally Generated) Form 31

* TO RESPONDENT: RTB and NFA (Flie closed as to certain respondent(s))
Confidentiality Caution Form 32

Chapter 7 - Page 4
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¢ TO RESPONDENT: NFA after RTB was previously found
(Eatire File Closed) Form 44

* TO RESPONDENT: NFA after RTB was previously found
Confidentiality Caution s Farm MA

¢ TO COMPLAINANT: RTB and NFA re: respondents
(Entire File Closed) . . , , Form 35

d. No Probable Cause To Believe

When OGC's investigation of a respondent reveals no appareat violation after the

briefing stage, the Comxmssxon may find that there is no probab!e cause to believe

the alleged or referred violation occurred. The following forms notify the

rcs?ondcn( complamant and the rcfcmng agency af applxcable)

- Forms . .,
*TO RESPO)‘(DENT NO PCTB / Optional Canﬁdentmmy Caution Form 46
. TOCOh;ﬂ:LAINANT‘ NO PCTB < . . Form 47
‘% .. %70 REFERRING.FEDERAL AGENCY: NOPCTB:., .- - Form 48

e. Probable Cause To Believe/No Further Action
aegperdl g, sagiind e e Uy
The Commission may find that there is pmbablc cause to believe a violation has
occiffed; but'défefinlnes to take no:further-action based: ondhe factual and legal

"t " ifcumstahces of thé case. The following notification forms apply. -

* TO RESPONDENT: PCTB and NFA (Entire File Closed) - Form 50
.* TO RESPONDENT: PCTB and NFA ( File closed as to cenaln respondent(s))
Conﬁdmmlity Caution ~ B Form S0A
*TO COMPLATNANT PC'I'B and NFA ‘ - Form 51
rit f. Case Cloiéd After Conuliatwn

When a casé closes through sucoessful concmanon (cnthcr following the pre-
prébable cause to believe'stage of probable cause to bélieve stage), the staff
person besrs respunsibility for monitoring the respondents’ compliance with
conciliation requirements, particularly regarding civil penalty payment(s). See
Chapter S regarding pre-probable cause to believe conciliation and Chapter 6
regarding probable cause to believe conciliation.
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As respondents close out, the Special Assistant to the Associate General Counsel
(Maura Callaway) will give the staff person a copy of the conciliation agreement
showing the final, approved civil penalty. On the page showing the penalty the
staff person is 1o note in the margin the original civil penalty amount offered
“going out the door,” and return the document to Maura. This provides a quick
comparison of initial penalties and negotiated settlements. See Addendum C
(Calculating Civil Penalties) regarding reference sources (conciliation database).

Eorms

* TO RESPONDENT: Case Closed with signed conciliation agxcemml
_ (Entire File Closed) - . - Form 5§

*TO RESPONDEN‘I‘ Casc Closcd with signed conciliation agreement
(File closed as to centain mpundent(s)) 1 Confidentiality Caution Form SSA

¢ TO COMPLAINANT: Case Closed with signed conciliation agreement
(BEFORE PCTB FINDING) . Form 56

* TO COMPLAINANT: Case Closed with signed concxl;atmn agreemem
(AFTER PCTB FINDING) A Form 57

¢ TO REFERRING AGENCY: Case Closed with signed concilistion agreement
Form 39

g. Transfer to Litigation/Close-Out
-When the Commission authorizes-civil:suit in a case or against certain
respondents, and:the case:i$:transferred to Litigation, the MUR is:not closed, but
is considered closed for Enforcement’s statistical purposes. Enforcement staff
sends out the notification correspondence and prepares the file for public record as
usual; including coding, and the team legal secretaxy marks thc case on the EPS
system as transferred to Litigation.

When the matter is resolVed in lifigation or pm-lmganon the Litigation staff
usually sends a memorandum 1o the Commission, describing the Court’s action

" and recommending that the case be closed. This memo.does not make a

recommendation regarding close-out letters. Litigation staff then sends an E-Mail
message to the Enforcement: staff.member and team.leader, advising that the case
has closed. Litigation staff gives copies of the court order or settlement

.agreement fo.the assignéd:Enforcement staff member and team leader. The

Enforeement staff-person:is responsible for: Dotifying.all respondents (and the
complainant) in the case-by sending appropriate close-out letters. .
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! Forms
* TO RESPONDENT: Civil Suit Authorized Form 61

* TO COMPLAINANT: MUR rransferred to Litigation / File Closed Form 66
. "EILE.EBEEABAIIQS.F_QRHZBLIC.RECQRD

: 1'}_1e Comrmsswn has a'duty to place closed MURSs on the public record within 30
days ofndﬁfymg responden that the file'is closed. 148 C F.R. §111.20. FEC suaff
(particularly OGC), the media; the regulated eonimunityand the general public use -
closed cases for research and guidance. An accurate, uniform description of basic case
elements is essential for provndmg useful reseaxch tools and for pxesewmg the historical

recogxi of MURs

s e

A. Dsta Codmg ‘ ‘ B m e . ~.

»

THé staff pcrson is respons:ble 'for the data &b dmg funttion that makes up the :
Closed MUR Iridex and teadics (8 case T the public récérd. The staff person must
complete the coding function thhm ﬁve woxiang days of recelvmg the closed file from
OGC Docket. Generally, the Staff pérson begins” thls process once they have preparod
and submitted the closmg cor(esliaondence to the team Jeader. v

SO et T j,v,r - ".'l‘»_, el R

ber has a set of coding instructions along with's subjed‘and

cxtauon ﬂle”g;aums 'to g et “”"?‘gm\zgﬁ @I‘osglﬁg 38R A "’?&f ‘he'deding!”

istructions may be obtained from t'helLaw Librarian (Leta Holley): Who'is responsnble

for treifiing S(AfT on thi p’&w&s Ketds 1o the MURUPDATE ‘coding fori is'gained

thmugh ALL-IN-ONE, using a “ps USO" password. Follow the-coding instructions,
calling librarian Leta Holley with qﬁ‘csubns if necessmy The MUR Index: cbdmg form
requires the following elements: MUK number, ‘complainant and respondénts’ names,
case opening and closing dates, statutory, regulatory, and adv:sory oplmon cites, and
subject terms to identify the issues involved in the mattér.

When the oodmg sheet is completed, send’ an E-Mail message to the'librarian,
your| team ]cadc':r and tcani sccrctaqr, mfonmng thenf that the coding has been ‘completed.
In this message, yoo may also ldehufy for the lxbmri‘an additional Cites'and: Subjects you
coded but.did not find | in the th&saums. 'me ‘team leader hias 48 hours to review the
coding (it may, fnmhmte the teani leadcr s revaew / fot you: to phnt out the completed
coding form) As notcd above thc team secretaries receivé a’copy of the closing
cemﬁwuon from Docket ‘whith se'ﬁiés as 6ouoe 16 thieiti to ¢lose out the case on‘the
Enforcement Pnonty System (EPS). Ad'a’handy ‘teminder, copy the attached checklist -
for close-out procedures and check off each step in the process as it is completed. See
Attachment 7-2.
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B. Closed File Preparation
1. Legal Review/FOIA Team Review

Afier the coding is finished and the E-Mail notification sent, deliver the
permanent file to the Assistant General Counsel for Legal Review/Administrative Law
(Vinnie Convery). This transfer should also occur within five working days of receiving
the closed file from OGC Docket. Staff should put the date of transfer on the routing slip
and give the slip to the Special Assistant to the Associate Gcncral Counsel (Maura
Callaway). OGC Docket will forward copies.of the closing letters o the Legal Review
team. Sec Attachment 7-3. .

The Legal Revnew team wxll review the file to redact it as necessary for the public
record. The Commission's policy makes investigative files public, subject to information
exempted from disclosure under the Freedom of Information Act. See Addendum
regarding FOIA. Note for the Legal Review Team any information in the file that
respondents requested be left off the public record. See Addendum 4 for additional
information. Information that,xs commonly redacted mt;ludes the followmg )

‘Concll;atxomdraﬁs negommons,t coumerpmposals, o

*RAD standards and thresholds;,

*Enforcement Priority System number ratings and Tiér nurnbers;

*Internal standards;. .

'Infonnauon relaung to open MURs Dept. of Jusuee tefemls and open

mvcsnguuons,

*Persqnal.information such as bank : account numbers ad"drcss&e, Socml Secunty
... numbers, medxcal ﬁles, ‘. )

*Social Security numbers from d§p0§mon uanscnpts.

*Certain proprictary or pnvz]eged qurmation

2. Press Office - Summary Eile.'

. When.aiclosed file is redacted, the Legal Review team umfreparcs a Summary File
in hard,copy. for the P!ess Ofﬁce that contams Gencral Co s Reports. and’ Briefs,
concxhauon agreements; major xesggnxs, Comnussmn cethﬁcatwns, and’ closmg letters.
From the Summary File, the Press Ofﬁce,Pmpams a pmss;;!easc detaxl;gg the
respondents, the facts and ,4xsposmot;9f the case. See Attachment 7-4. If the ‘Press
Office requests documcms not inthe Summary Fnle. mform lhe Assusts.n( Genem]
Counsel.for Legal;Rcvxew/Admnmstmt;ve Law (mee Convery of the request Prov:de

him, with a copy of the requested document for review before it ,goes to the Press Officé.

3. Historical Record

From the Legal Review team, the redacted permanent file goes to OGC Docket,
which transfers it to FEC’s Processing Branch to be microfilmed for use in the Public

Chepter 7 - Page 8
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Records Division (as well as in OGC). The permanent file is filmed (in a day or two) and
returned:to. OGC. According to the OGC Records Retention Policy, cach closed case is
divided into three hard copy files: 1) the permanent file, consisting of the documents on
public view; 2) the conciliation file (if resolved through conciliation), documents relating
10 conciliation and not made public; and 3) the “miscellaneous” file, all other sensitive
documents withheld from the public record. .

. All hard copy.files are kept in-house for 60 days, the statutory time limit for .

~ *lawsuits filed undcr 2 U s !BC §4 g‘g(a)(s) Thc “miscellancous” files arc sent to storage

* after’60 d’ays.‘*ﬁie concxhaﬁon ﬁlé finared féldet)ian‘d?lhe permanent file are maintained
for ﬁve years in OGC ﬁle mets njemRoom 6295014 in OGC Docket room storage when.
.cabinets are full. Staff m usegthe l:gard'oopy closed MUR files, identifying oneself’
-and the borfowed »ﬁrlgs‘:’b) filliig 64t d‘ﬂlacing glgiéout cards in the drawer
“location wherédhe file was i-eino\red. Aﬁer five s years in OGC, the closed MURs.are
sent to storage where they are afchived for another five yearsand - then may be destroyed.
For addxtxonal details, sec.the Records Rcu:nnon Pohcy af Attachment 7.5,

s e Lo o ..

s

A Soomm o awg . . e

£
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The Postal Service has asked the commission to modify our handling of Certified
- -mail to more conform with the general standards used by non-government mailers. To
that end, your caring maliroom staff has prepared this memo to inform you of these
changes and of how you will be affected.

Previously, to send a Certified mail item all you had to do was affix the green
return recelpt (PS Form 8811) onto the enyelope and let the highly trained mailroom staff
do the rest.' Now, not only ‘to you need'to attach the return receipt but, in addition, you
need to affix a form called the Receipt for Certified'Mail (PS Form- 3800) ‘These forms can

be found in the docket oﬁlce and in the mailroom.

While the hasste of uslng another lorm ls bomersome for a!l this, new process will
actually help you in the long run. The Receipt form comes in two parts the bottom part is
a seff-adhesive pre-numbered sticker which you attach to the envelope. whne the top part
is a receipt for you to tear-off and keep for your records.:” = . - .

In summary, the procedures for sending Certified mail are as follows...

1: Attachthe Receipt for Certified Mail farm (PS Form 3800) to the front, upper
edge of the envelope adjacent to the return address.

2: Tcar-é‘fftbg top ﬁ:a;’ﬁ‘{of‘thé fb;f;ﬁ, conveniently berj;i:;r‘tntled fb;;tﬁiﬁ purpose.
it SEn T ke L . PP & PR N PR B YA
3: Complete the following sections on the green Return Receipt'(PS Form 3811):
rear of receipt- Section #3 (Articie ﬁqg‘r"e;sggdtgg:g Loea an .

Section #4a (Article Number) - the number on your new
Receipt for Certified Mail i3:t6:be‘placed In this
area

) ,‘Sééﬁonjﬂﬁ (Service Type) - please mark the Certified box

front of receipt- Writé your-name and the commission’s address in the
box provided.

6: Attach the green Rewm Receipt to the envelope (on me lrom. tf possible)

€: Place the envelopd’ lnfyour réguldr; outgoing mail for pick-up by your efficient
mailroom staff.

7: Keep the top of the receipt with your MUR records.

’. ol

If you have any questions, or need supplies; just.contact your dedicated mailroom
staff at 208-7171 or 219-3774,

Altachment 7-1
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CLOSE OUT PROCEDURES
CHECKLIST

Obtain mailing addresses for complainant and respoadents.
a. If they are represented by counsel, use thc counsel’s address.

b. Those resporidenis represented by counsel should be listed under
the MUR # in the closing letter. .

<. Check FEC indices for current cormittee/candidate/treasurer
information.

" Draft tt:c a;)p.ropﬁnie len;n.
a. Make sure a letier has been prepared for the complainant,
b. Make sure‘a letier has becn prcpared for cach rcspondzm
*Remember 10 send a letter 10 rcspondems who previously

"received & letter staung the marter ‘was closed as it pertained to
- 4 them, : A

o

i

d. cc: candidate if appropriate.
e an leuers: ‘m; e

f. . Make sure the proper attachments are nnached to letters.

*If one of the atachments is 3 General Counsel’s Report,
- send 10 FOIA 1cam to‘make the necessary redactions.

Prepare address labels snd € eniﬁed Rﬁtu_rp Receipt cards.

a. Return receipt cards are for Complainants only.

b. Put MUR = and suuals on Return receipt cards.

MUR Code all MURs.

a. " Entértie MURSs into the MURUPDATE S);'steg;;:"

b. Send an E-Mail to Leta stating that they are in the system and CC
team |eader and secreiary.

Have Secretary Close the Case in EPS.

Take permanent file to Vioaie. Attachment 7-2, Page 1 of 1
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CLOSED MUR ROUTING SLI

MUR# STAFF.

':.. . DATE CLOSED:

DATE MUR FILE TRANSMITTED TO STAFF

PRI PR URNUR BSLA

AR B S e .
Iy HAS MURBEEN OODED? Ceeat
Py Ao ‘-(-" IR I IR

YES

-(MURS MUST BE CODED BEFORE GOING TO
VINNIE CONVERY)

TRANSMITTED FROM STAFF. TO VlNNIE GONVERY

KA - L SE 4

L QR Faaa

: "=«' b SHAS A'STATEMENT OF REASONS EEN ISSUED '

avsdnd i
eud 2uildl 1y,

WILL A STATEMENT OF REASONS BE ISSUED
N TH(S CASE? (CHECK ONE)

_._._YES —NO -

*GIVE COMPLETED FORM TO mg}zglcuuwnv

-4
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FEDERAL ELECTION

For Immediate Release: Contact: Kelly Huff

September 17, 1997 ' Ron Harris
Sharon Snyder
lan Stirton

FEC RELEASES THREE COMPLIANCE CASES

WASHINGTON - The Federal Election Commission has made public its final action on three matters
previously under review (MURs). This release contains only summary information. Closed files
should be thoroughly read for details, including the FEC's legal analysis of the case. (Please see
footnote at the end of this release,) Closed MUR files are available in the Public Records Office.

1. MUR:4060

RESPONDENTS: (a) WTIX Inc.;George H. Buck, Jr., President (LA) , June N. Phelps, Vice
President (AL) , Jacob E. Bogan , Secretary (GA)
(b) America First Communications, Inc. d/b/a WASO (LA)
(c) Friends of Robert Namer, Barbara Namer, treasurer (LA)
(d) Robert Namer (LA)
(). Julius Leahman (LA)
(f) John C. Lawrence (LA) ..
COMPLAINANT: Deidra Jackson (LA)
SUBJECT: Corporate contributions; disclaimers - _ :
DISPOSITION:  (a-b) Reason to believe, but took:no further action®
[re: corporate contributions; disclaimers]
Sent admorishment letters.
(c) Reason to believe, but took no further action®
[re; corporate contributions]
"' Senta’'moriishment letter.,
(d-f) Took no action®

2. MUR 4399/Pre-MUR 324

RESPONDENTS: (a) Dennis Spice, former Executive Director, State Universities Retirement
. , System (IL) ~ : . :
{b) State Universities Retirement System of Illinois (IL)
{c) JamesS. Beedie (IL)
(d) Suzann Duckworth (IL)
(e) Tony Freveletti (IL)
COMPLAINANT: Suasponte
SUBJECT: Contributions in the names of others

~more-
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DISPOSITION: (a) Concilation Agreement: $ 7,500 civil penalty*
[Knowirigly permitted his name to be used to effect contributions and
knowingly assisted others in such activity)
(b} Conciliation Agreement: $ 3,000 civil penalty®
(c-e) Reason to believe, but teok no action®
Sent admonishment letters.

3. MUR4654

RESPONDENTS: Comunittee for Quality Orthopaedic Health Care, Inc., Charles M. Younger,
M.D., treasurer (DC)
COMPLAINANT: FEC Initiated (RAD) B
SUBJECT: ‘' " Failure to file disclosure reports timely
DISPOSITION:  Conciliation Agreement: $ 2300 civil penalty*

P

*There are four administrative stages to the FEC enforcement process:

1. Receipt of proper complaint 3. “Probable cause” stage

2. “Reason to believe” stage 4. Conciliation stage
It requires the:votes-of at least four of the six Commissioners to take-any action. The FEC can close a
case at any point after reviewing a compldint. If a violation is:found and:conciliation: c.mnot be
reached,. theg\,}the,,FEC‘ capy mshtntg agivilicourt.action agamst a. respondent e et

PR AP S 1 S SIS SEIN

.,{ﬂ ~:)»X Ry
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

March 27, 1995

To: OGC Staff

From: Susan T. Donaldson _
Special Assistant to the General Counsel

Subject: = Records Retention Policy
Backaround

Qver.:the years, OGC has not had a formal records
retentioh policy. "It was never clear how long closed: . .
enforcement fliles should be-kept in-house before being sent
to storage. EBnforcement files include MURs, RAD Referrals,
and Pre-MURs. The retention issue has come up numerous
times during the last couple of years because of the
increasing number of closed enforcement files and the severe
space limitations in OGC.

A committee was formed to propose an OGC policy for
enforcement records retention which would address which
files should be kept in-house and for what period of time.
The committee was made up of representatives from each
team/group within enforcement, the Assistant GC of the Admin
Law Team, a representative from Docket, and the Special
Assistant to the General Counsel. The committee members
included Greg Baker, Holly Baker, Vinnie Convery, Rich
Denholm, Craig Reffner, Kim Stevenson, Phil Wise, and Susan
Donaldson. The committee met and discussed the staff
requirements for closed files, the potential and experienced
problems, Docket issues, the practical realities of space
limitations and other comments that had been submitted from
various sources. After careful consideration, the Committee
came up with a proposal that was circulated to the senior
enforcement staff and approved. The new procedures have
been implemented and the policy is attached for your
reference and information.
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OGC RECORDS RETENTION POLICY FOR CLOSED ENFORCEMENT FILES

When an enforcement file closes, it is sent to the
Admin Law Team. The Admin Law Team pulls certain documents
for FOIA purposes as well as documents that are not crucial
to the enforcement file. The file containing these pulled
documents has been referred to in the past as. the "FOIA"
file. The file which retains the critical documents of the
enforcement flle has been referred to as:the "Permanent"x~

. . This
60 day requirement w1ll not change under the new records
retentlon pollcy

(1) Permanent Files

Once an enforcement file is closed, the "Permanent
Filé“3(Whiéh does' not’contain’ any- documents -pulled by the
Admin HEw ‘Feai) ‘will: be kept. for a finimdii’ of 60- days. - The:
permanént‘flles*contaln 411 #ritEldocunientsregarding the-
effortelent’ @aE Mickuditiy &l copy ‘off thencomplaintt or isusis
refer?il, co“bﬁ"e"é’b*?e% Torielstondetiar: wirt it responden; -
or with the!dolimiseiuip, Wl oeeeportyiand: briefs;ralde e L
‘cer'trﬁ'c‘*ét‘idhs’ a’hdf ‘t:’h’efﬂhal" cencd.ql:baxﬁcn:’agreemen@ *ADY:

" Por “five -years;’ these hdard copy files will be. placed in
fil'e ‘¢dbinets ins0GC with sign out -cards for .the staff's .-
use - After 5.5 years, the  Permanent .Files will -be sent to
storage ~‘All {Permanent.Filé&s in istoragde. . w1ll be destroyed
10 years after their closing dates : - -

If -there: -are: spec1al c;reumstances chat requlre a
Permanent File to be kept -ifi-house :for more than 5 years,
that request can be made through an Assistant GC to the
Docket Assistant who handles the.closed files.. Whenever
possible, thlS request should be made within four and a half
years of thé file's closing. To keep the Assistant General
Counsels apprised of the status, the Docket Assistant will

ey
s
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send the enforcement team leaders a list of all cases pridfi
to sending the files to storage.

(2) [EOIA Files

When the Admin Law Team goes through a closed
enforcement file, they pull all documents which are not kept
with the Permanent File - either because of FOIA
requirements or because they are not vital parts of the
enforcement file -(financia) information, trade secrets, mail
list information, corxrespondence regarding conciliation,
routing slips, phone megsages, etc.). All of these types of
documents have been placed. in a separate file previously
called the "FOIA File"... The new records retention policy
eliminates the FOIA File and replaces it with a Conciliation
File and/or a Miscellaneous File as explained below.

(3) Conciliatjon Files
DR TN »f' L. .

- The Admin. Law Team will create two-files instead of ong
for every closed MUR that has a conciliation agreement. 1In
one file, all-documents relating to conciliation will be,
placed. :This.includes the conciliation agreement, letters
discuseing offers. of conciliation, councerroffers, and
discussions in any :reports. regarding congiliation. Red
letter-size folders ifor: these “"Conciliation, Files" will make
them distinguighable. - All..Concilia - wil

“ . e

,’AlL: documents pulled by the Admin Law team that are not
related  to conciliation will be placed in a file called the
"Miscellaneoua E‘il»e"a All_mmnam:sm&_ﬂlﬁuul_bg_aan:

. d ; ; - If there is no
conc;lxatzon in a MUR then the: Mlscellaneous fxle will be
the only file created by the Rdmin Law Team. Since RAD
Referrals and ‘Pre-MURs -never have conciliation, .they will
only have-Miscellaneous Files created.by the Admin Law. Team.

(5) * “Locating Archived Piles
The closed MUR status books locaced in Docket can be

used to determine :if a file has been archived. White
stickers have been placed on the "enforcement docket cards"

L Attachment 7-5, Page 3 of 4
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to identify the location of the files. If a file has to be
retrieved from the Records Center, the information from the
white sticker should be given to Kim Stevenson in the Docket
Room. Docket will reguest retrieval of the file which
should be available within one week.

(6) Using Closed Enforcement Files

The closed Permanent and Conciliation files are located
in file cabinets in the hallway area of Room 629. The files
are in numerical order and are available to all OGC staff.
Sign-out cards should be used when a file is removed. The
cards can be found on the top of the file cabinets. Fill in
your name, date, which file you are using, and then place
the card in the drawer where the file was removed. When you
are finished using the file, return it to the appropriate
drawer and return the sign-out card to the top of the
cabinet. If you have any questions or problems with the
files or these procedures, please direct your inquiries to
Kim Stevenson, Docket Assistant. In Kim's absence, please
see Retha Dixon, Docket Chief.
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ADDENDUM B

REPORT ATTACHMENT GUIDE

This addendum provides some gencral guidelines concerning attachments to reports
circulated to the Commission and documents to be mailed by Docket. Although the type
of attachments may vary depending on the nature of the case and complexity of the report
in question, there are certain requirements that apply 1o all reports. First, each report
requiring a vote by the Commission must have a Sunshine Recommendation form. The
Sunshine form is used for administrative purposes'to determine. the type of meeting in
which a matter will be discussed and voted on by the Commission. (See Addenda J for
information on the Sunshine Act.) Sccond, the routing slip, also used for administrative
purposes, is used 1o record and track the status of the report, and is color coded depending
on the track of the case.” For example, Track 1 cases use a:red rouung slip, and Track 2
cases use a blue routing slip.

W . S <0 3

Depending on the nature of the case, additional attachments:may also be included.
Each attachment should be referenced in the body of the report and labeled. See Chapter 3,
Section VI for a detailed description of Attachments and the- Fmal Package and.Chapter 6,
Secuon IV D

1 Ejmxﬁgngm] cgnnmnmmmgm) oL

. . R

A TotbeConumsszon L . . C e r

1. Report

a. Sunshine Form (goes on top of Report)

b. Referral Material, if appllcable

¢. Complain, if apphcab!e .
s e ,d FacmalanJchalAnalys:s(\nﬂessmacarcmaﬂ‘imauve RTB

IR . votesreoonunemf ed) .
e Conclhanon Agreement (1f we are moommendmg emenng imo
pre-probable cause conciliation in the FGCR) h
taihng *{:- Subpoerias and/or Orders, Lfapphcable Vo epe

! For oumple Audit reports, extemal agency reports, and dlroctnve 6 refetmls

I P e b * .
2 In eomplambga\emted matters, the Commnssnoncrs have, a!mndy rece:ved copxcs of the
complm’hts however, if a report:quotes extensively from a.complaint or to an exhlbnt amdwd to o
the complamt, the complamt may be included as an attachment. . . e

1

’ Sce Chapter 3, Sccttou V1, A a

[

4~ Whea seekmg the issuance of discovery subpoenas which are vmually :dennca! a sample
subpoena can be attached to the First General Counsel Report for the Commission’s consideration.
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CONFIDENTIAL DRAFT - 11/97

B. To Docket: (After receiving certification)

1. Appropriate Letter(s) and addressed envelope(s):
a. RTB letters
b. RTB but take no further action letter
¢. Decline to opena MUR letter, et al
d. CC envelope’
. Referral Material, if applicable
. Complaint, if applicable
. Factual and Legal Analysis
Conciliation Agreement
. Subpoenas and/or Orders®
Descnpnons of Preliminary Procedures (for external or mtemal
mattets)
. Designation of Counsel form
. Pmk initial shp

NoUvaAWN

0 oo

E'W

At the Probable Cause Stage, OGC prepares a brief stating its position on the legal
and factual issues of the case and recornmendations, as to whether or not the Commission
should find probable cause to believe. Docket is then responsible for making copies of
signed brief(s) and letter(s) for circulation to the Commission and mailing to respondents.

$ Stff will provide addressed envelope(s) for !euers that have courtesy copies, for example

(CC: Senafor John Smith). Docket datés and makes the copy(s) of the signed letter(s) for mailing.
The staff person need only provnde the addressed euvelope(s) and all other attachments that will be
accompanied with the: counesy copy(s). !

¢ A Certified Retumn Receipt Card and PS Form 3800 should be attached to the addressed
envelope(s). See Attachment B-1.

7 WhenRTB is found against a respondent, one of twa descriptions of preliminary
procedures can be sént with'the RTB'letter.*If the matter is Intemnally Generated, the Description
of Prelimindry Procedures fot Processing Possible Violations Discovered by the Federal Election
Commission is attached. If the matter is Extemally Generated, the Description of Preliminary
Procedures for Processing Complaints Filed with the Federal Election Commission is attached.

8 The pink initial slip lets the Commissioners know that a particular document has been
reviewed for accuracy and completencss. It should be inifialed and checked off in the appropriate
places by the staff person and his or her supervisor.
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CONFIDENTIAL DRAFT - 11/97

A. To the General Counsel:

1. Original Brief
a. Draft Conciliation Agreement, if applicable’®

B. To Docket:

1. Appropriate Letter(s); copies; and addressed envelope(s)
2. Original Brief

Iﬂ&xmm&mmﬂﬂmm_mm

A To the Comm:ssxon

1 Report
a..Sunshine Form
b. Proposed Conciliation Agreement, if applicable
c. Reply Brief

B. To Docket: (after receiving Certification)

1. Appropriate Letter(s); copies; and addressed envelope(s)
a. Proposed Conciliation Agreement

A. To the Commission:

1. Report
a. Copy of signed Conciliation Agreement
b. Copy of Respondent's submission
¢. Copy of civil penalty check, if applicable -

B. To Docket:

2. Appropriate Letter(s); copies; and addressed envelope(s)
a. Copy of signed Conciliation Agreement

? Briefs are prepared for signature by the General Counsel. In the approprisate case, a draft
conciliation agreement should be provided to the General Counsel along with the brief. See
Chapter 6, Section II, F.
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CONFIDENTIAL DRAFT - 11797

A. To the Commission:

1. Report
. a. Sunshine Form
b. Copy of Commission’s counterproposal
c. Copy of Respondent’s counteroffer
Ty i e et
B. To Docket: (after receiving certification)

1. Appropriate Letter(s); copies; and addressed envelope(s)
& Copy of Commission’s counterproposal
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The Postal Service has asked the commission to modify our handiing of Certified
mail to more conform with the general standards used by non-government mailers. To
that end, your caring mailroom staff has prepared this memo to inform you of these
changes and of how you will be affected.

Previously, to send a Certified mail item all you had to do was affix the green
return receipt (PS Form 3811) onto the envelope and let the highly trained mailroom staff
do the rest. Now, not only do you need to attach the return receipt but, in addition, you
need to affix a form called the Receipt for Certified Malil (PS Form 3800). These forms can
be found in the docket office and in.the mailroom.

. While the hassle of uslng another form is Géthersome for all, this new process will
actually help you in the long run, The Receupt form comes in two parts: the bottom part is
a self-adhesive premumbared sticker wh:ch‘you atlach to the envelope, while the top part
isa recelpt far you to tear-off and keep for your re«;ords

In summary‘ the procedures for sendlng Certified mail are as follows...

1: Attgch the Receipt for Certified Mail form (PS Form 3800) to the front, upper
edge of the envelope adjacent to the return address. o

2: Tear-off. the‘top‘part of-the form;.conveniently perforated for this purpése

3: Oomplete the fol!owmg seclions .on the: green Return Recelpt (PS| Forrn 3811):

rear of recaipt-. Sectbn 43 (Arl-cle Addressed to:) :

L. . Secuon #4a (Article.Numbar) - the number on your new
: Receipt for Certified Mail Is t6 be placed in:this
area e

e

» Secuon #£4b (Servlce Type)- please mark the Cermied box

‘ffont of receipt- ‘Write your namo and t.he commissfou s address in the
box provided.

5: Auach the green Retum Receipt to the envetope (on me!ront. i possible).

6: Place the envelope inyour regular. outgoing mail for pnck‘up by your efﬂclent
maﬂroom staff. . . R - -

“ 1-15.1»

?: Keep the lop of lhe receipt wnh your MUR reccrds T

- {you have any questions or need supplios just contact your dedimtecl mallroom
s!af{ at 208-71 71 0r218-3774. L

'y

s
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ADDENDUM C
CALﬂmAﬂNQLMLREﬂALﬂES
L INTRODUCTION

The information contained in thie addendum regarding'the calculating of .
civil penalties is particularly sensntlve and confi dentlal and must be kept in the
strictest confidence. : :

As explained in the chapters on pre-probable cause (Chapter 5) and post-probable
cause conciliation (Chapter 6), the conciliation procgss begins when this Office prepares a
report to the Commission recommending that it approve a conciliation agreement to be
presented to Respondents as an opening offer. This:addendum includes.the-formulas and
general guidelines to be used in calculating the recommended “out-the-door” penalty
amounts for various types of violations of the Act. The formulas described therein
include both Commission-approved formulas (e.g., late/nonfilers, 48 hour cases), which
are shown with the date the policy was approved, and formulas that have not been
formally approved, but which developed over time. For violations without set formulas,
this addendum sets out.approaches used in-recent MURS. It is important to remember,
however, that only the:Commission:has the authority to. approve an agreement. -Onge the
Commission has initiated ¢onciliation and:staff are negotiating a counter proposal,-they -
should mdke- cleat to:respondents that thex(‘lomm:ssmn has the ﬁnal au;honty to approve

orrejectthe'counterproposal BT i e ey e e

i Chectors T us e’ oy

The legal and pollcy background on the subject of civil penalties:] nsidlscussed m‘
the Chapters on pre-probable cause (Chapter 5) and post-probable cause conciliation
(Chapter 6). Chapter 5 also includes a full discussion of the handling of ¢ivil penalties
after a matter closes (payment plans, routing of civil penalty checks, the Civil Penalty
Tracking System (CPTS), refunds; and restrictive endorsements). -Information.on OGC
records retention policy for.conciliation files (which include.civil penalty.discussion) can
be fcund in the chapter on: “Closmg ithe Matter”. (Chapter .. R N

R e RS IS I R

IL

When the Commxssmn has found probable;cause to bclleve that a; respondent,has

v1olated the Act, and assuming that the Commission does not refer the matter to.the. . .
Department of Justice for criminal prosecution or determine to take no further action and
close the file, the Commission may decide to enter conciliation. The Act provides that
the Commission must attempt for a period of 30 to 90 days (less in the 45 days before a

. regularly scheduled election) to correct the violation by “informal means.of conference,
conciliation; and persuasion,’and to enter into a conciliation agreement with any person
involved.” 2'U.S.C. § 437g(a)(4)(A). As noted in the chapter on pre-probable cause - 4

_ conciliation, a conciliation agreement may also be reached after a finding .of teason to
believe, but prior to a finding of probable cause to believe. 11 C.F.R. § I11.18(d).”
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Conciliation agreements include a requirement that the respondent(s) pay a civil
penalty. For all violations that take place after April 29, 1997, the statutory penalties of
$5,000 (non- knowing and willful ) and $10,000 (knowing and willful) at 2 U.S.C.

§ 437g(a)(5), (6) are increased to $5,500 and $11,000, respectively. 11 C.F.R. § 111.24,
62 Fed. Reg. 11316 (Mar. 12, 1997) (implementing the Debt Collection Improvement Act
of 1996, 110 Stat. 1321-358, 1321-373 (April 26, 1996)).!

The statutory civil penalty for violation of the Act’s conﬁdennallty provisions,
found at 2 U.S.C. § 437g(a)(12) is $2,200 (non-knowing and willful) and $5,500
(knowing and willful) for violations that occurred after April:29; 1997. The penalties are
$2,000 and $5,000 respectively for violations that occurred before April 30, 1997.

II. GENERAL INFORMATION
A. Te'rminol‘ogyz
1. “Assessmg ia civil penalty ..

The Commission does not have the power to oompc] anybody to: pay a. cml
pehalty; civil penalties must be negotiated by agreement between the respondént and the
Commission (if there is no-agreenient, the Commission riay.choose to-fileicivil suit or
may take no furttier action): It is.incorrect, therefore, to:refer to-a FEC civil penalty
as a “fine” or to speak of the Commission as “fining” or “assessing”:a:civil penalty.
When describing how this Office arrived at the proposed civil penalty, use words
suchi‘as calﬂllated” or “determined” - - o n L

'2 “Out-the-door” offers

The term “out-the-door refers to the penalty.amount in the Comm:ss:on s
opening conciliation offer to a respondent. There are two types:of out-the-door penalty
amounts: the recommended out-the-door amount, which is derived from the formulas .
described herein and which this Office recommends the Commission approve as part of a
proposed conciliation agreement; and the actual out-the:dodr amount, which the.
Commission approves and presents to respondents as an opening offer. The Commission
rétains full authority to” accept, reject or modlfy the recommended out-the-door amount
in any:case. - .

increases in the
to do:so:atileast:o
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B. Factors to Consider when Calculating Civil Penalties

Although certain aggravating factors, e.g. recidivism and knowing and willful
violations, are considered when calculating the recommended out-the-door amount, this
Office, as a general rule and in order to preserve flexibility in negotiating a final penalty
amount, does not consider mitigating factors (such as. first offense, new or inexperienced
player in the process, action to prevent future violations, etc.) in applying the formulas
and deriving a recommended out-the-door amount. Mitigation of the penalty amount is
more appropriately accomplished through the negotiation process, which is addressed .
more completely in the chapters on pre-pxobable cause and post-probable cause
conciliation. S

l. Knowing and willful. As noted above, the statute provxdcs for higher
civil penalties for knowing and willful violations. Usunlly, this Oﬂice
recommends a civil penalty which i3.200% of the amount in violation?
,2 U.S.C. § 437g(a)(5)(B). . :

2. Recidivist Factor. The recidivist factor i isa Commxssxon—approved

formula (restated in 1997-3) for calculating the additional civil penalty

IS ;. applicable to committees that appear-on the Recidivist Index. The
Recidivist Index, periodically updated, is a list of all political
committces that have been the subject of one or more conciliation

- agrecments with the Commission prior to‘a finding of probable cause to
believe or have-had:one or.more probable cause findings- tegarding non-
filing or late filingof reports within the past five years. See Attachment
C-1 for sample Recidivist Index.
C. Rounding Off Civil Penalties
(See Enforcement Procedures-1994-6 aud 1997-3) . .. -«

"The: cxvxl penalty amount is'rounded off as follows I

Bclow ;5 000‘ roundto’?l\r,marcst ‘Slbg mcrancm h ; :i. ; st
Between $5;000-and $9,999: round to the nearest $500 increment. .,
$10,000 and above: rourid to the nearest $1,000 increment.

1f a civil'penalty computes 1o be half'of the applicable increment, the penalty is

rounded up. For'example, if the penalty computes to $2,150, itis rounded up to $2,200.
‘Ariother acample 1f the’ penalty computes to $15; 500 itis tounded up to $16,000.

2 Section 437g(d) of the Act nllows for a civil penalty of SZS 000 or 300% of the
amount of the violation, whichever is greater,
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D. Research Tools

In calculating the civil penalty amount for violations with no established
formulas, staff should review the conciliation and civil penalty discussion for recent
closed MURs involving the same type of violations. Closed MURSs can be accessed
through the computerized MUR Index located in the FEC Disclosure/Legal Inquiry
System (from ALLIN1), (See Attachment C-2 for cover'page of MUR Index) or by
asking Maura Callaway for.a printout of the Conciliation Agreement Index for the
particular violation of the Act (Maura also maintains copies of recent conciliation
agreements, older CAs are in Cynthia Myers’ office). See Attachment C-3 for a sample
page from the Conciliation Agreement Index. The Conciliation Agreement Index is
particularly useful. It includes the MUR number, name ofcase, cites, opening civil
penalty offer and final offer, and date signed. Hard copies of closed MURSs, including the
conciliation discussion (in red folder along with the file), are kept in file cabinets in room
629 (hallway). See Chapter 7. Objection Memos (Addendum D) are another source of
information on civil penalty calculations. They are filed in binders in Cynthia Myers’
ofﬁce , - .

1V,

- The:only circumstances in which the Commission has formally approved civil
-penalty formulas-are for the following:violations: failureto file disclosure reports, late
~filing’of disclosure reports; and failure to-file-a 48-hournotice.of receipts. See
Eiiforcément Procedure 1997-3 for‘compllanon of. formulas

A. Filing and Reporting Vlolatlons

1. Non-Filers and-Late Filéi's -

OGC has developed a Windows-based Excel program that calculates the
civil penalties for non-filers and late filers. Instructlons for accessmg this program are
available from team paralegals. : .

a) Failure to File Disclosure Reports (2 U.S.C. § 434(d))
i) Begin with'a base amount of.$1,000 for each report filed late.
ii) - Add $250 for each report not filed for:a 12 Day.Pre-Election
Report. Add$250 for each quarterly feport not filéd the calendar
quarter immediately prior to a primary. election or general election.

Add $250 for a monthly report not filed for the calendar month
immediately prior to a general election.

1997 Enforcement Manual

277 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

CONFIDENTIAL DRAFT - 11/97

i)

iv)

v)

Add $250 for each report not filed in a calendar year during which
a regularly scheduled election is held and which covers a period of
activity during the election year.

Add $250 for each report which has not been filed more than 30
days after the original filing date. Add'$250 for every additional
30 days, or any portion thereof.

Check the recidivist list. If the committee is not on the list, the
recidivist factor does not apply. If the committee is on the list for
one prior conciliation agreement or PCTB finding, the penalty
equals-double the subtotal derived from the civil penalty formula
(ptus rounding), or $2,500, whichever is higher. If the committee
is on the list twice, the penalty equals triple the subtotal derived
from the civil penalty formula (plus rounding), or $5,000,

. -whichevers higher, If the committee is en the list three or more
' -tlmes, the penalty is calculated on a case by case basis.

JERLT SV

The recxdmst factor should be: mcluded in the chart in: the General Counsel’s Report as

follows:

_ ": Recidivist Factor: . ' s
Cer >(mSert nurhber): conclhatlon agreement(s) or PCTB finding(s) since 1/1/>

AL .I Vl)
SR i

i)

i
RRZESY A

(msert ﬁve years' back') penaxmng torthezlate filing:or non-filing of reports.

arls rne s by O

L‘p

’cheat the: process' for each nonsﬁlec repbrt that is the subject of

- ybur case..:At the end;sadd the'penalties calculated for each report
1o come up w1t11 the :ﬁnal recommended: penalty amount.
' [ I

Sée Non-Fllcr Flowchart at Attachment C4.

© b) + Late Filing of Disclosure Reports (2 U:S.C. §434(a))...: :-.

i)’

iii)

Begin with a base amount of $250.00 per-report filed late:for .

-~ quarterly. filers'and:a base amount of $125,00-per report ﬁled late

for monthly filers: .~ . - DR BT

© Add $250.00 for each report (disclosing.combined receipts and
.- disbursements of more than $10,000) filed between 31 and 60 days

late. Add$250.00 for every additional thlrty days, or any portion
thereof

Add $250 00 for each report (disclosing combmed receipts and
disbursements of more than $10,000) filed late in a calendar year
during which a regularly scheduled election is held and which
covers a period of activity during the election year,

C-5
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iv)

v)

vi)

Add $250.00 for each 12 Day Pre-Primary Election Report
(regardless of the volume of activity) filed late. Add $250.00 for
each quarterly report (regardless of the volume of activity) filed
late for the calendar quarter immediately prior to a primary. Add
$250.00 for a monthly report filed late for the calendar month
immediately prior to a primary. Add $250.00 for a monthly report
filed late for the calendar month immediately prior to a general
election.

For each October Quarterly or 12 Day Pre-General Report filed
after election day by an authorized committee of a general election
candidate, add $1,000.00 for every $10,000.00 in receipts or
disbursements (use the higher figure), or any portion thereof.

For all other reports filed late disclosing:receipts or disbursements

- between $10,000.00:and $20,000.00 (use the higher figure), add

vii)

$100.00. Add $100.00 for every additional $10,000 in receipts and
disbursements (use the higher.figure) or any portion thereof.

Check the recidivist list. If the committee is not-on the list, tﬁe

‘recidivist factor does not apply. If'the committee:is on the list for

oneiprior conciliation agreement or PCTB finding, the penalty
equals double the subtotal derived from the civil penalty formula

. (plus rounding), or:$2,500, whichever is higher. If the committee
" is on the listrtwice; the. penalty equals triple the subtotal derived
-from: the civil penaltyformula (plus rounding), or $5,000,

whichever is higher. If the committee is on the list three or more
times, the'penalty is calculated on a case by case basis.

The recidivist factor should be included in the chart in the:General Counsel’s Report as

follows:

- ‘Recidivist Factor: = - - Co .
" ‘>(insert number) conciliation agreement(s) or PCTB finding(s) since
1/1/>(insert five years back) pertaining to the late filing or non-filing of reports.

e i)

ix)

Repeat the process for each late-filed report that is the subject of
your case.- At the:end, add the penalties calculated for each report
to come up with the final recorhmended penalty amount.

See Late-Filer Flowchart at Attachment C-5.
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2. Filing Inaccurate/Incomplete Reports

a) Failure to File a 48-Hour Notice of Receipts
QUSC.§ 434(3)(5)(A))

i) Group thc missing 48-hour notices per date during the
48-hour notice period on which each 48-hour.notice
should have been filed but was not. Count cach date
(not each notice) as a missing notice.

ii) Begin with a base of $100 per missing notice.

iii) Add 15% of the amount of the untimely reported
contributions.

i .iv) The penalty formula is: (Number of missing notices x
$100) + (Amount of contributions not reported x 0.15).

b)) Other Reporting Violations (2 U.S.C. § 434(b))
: = (No formal Comm!.mkm pollcy, oGeC gu!dellnes) s

The reporting vwlauons in ﬂus category may mclude failure to ltenuze,
failure to submit complete contributor information, and failure to report outstanding
debts, transfers and disbursements, If the amount in violation is $100,000.0r less, the '
recommended out-the-door-amount should be 15 percent of the amount in violation. If
the amount in violation is'mor¢ thdn.$100,000, the recommended oul-the-door amount
should bezo percem of the amount-in violation.. . -
ta NSO | ’?“. 1'.?3:1451

Ceongn ol < 3 leure ito;Rile, Statements of Candndaqyi()rgamzauon
L patt (2 U.S. C. §§ 432 and 433)

e

VRPN
There are no sct formulas for a vxolauon of fmlum to ﬁlc a Statement of
Candidacy (2 U.S.C. § 432(e)(1)) or Statement of Organization (2 U.S.C. § 433(c)).
These'violations are not-usually pursued:in isolation but are ordinarily treated with
accompanying. violations:of Section 434 (reporting) qr Section,d41a (excessive
* - contributions)so thatthe civil.penalty is calculated based on,the formula for reporting
violations without an additional penalty for the failure to file the Statement of
" CGandidacylor. Statement.of Organization..:In several recent matters, however, the
.Commission added:a $1;000:civil penalty.for;the Section 433(c) violatign b hecause of
'the! unusual cu'cumslances (length of time, commnttees opmtcd without-a treasurer of
record) - Th e R
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B. Excessive Contributions
1. Made/Received (2 U.S.C. §§ 441a(a)(1) or (2); 441a(D)

The recommended out-the-door amount should be 50 percent of the
amount of excessive contributions contributed/received and not yet refunded, and/or 25
percent of the amount of excessive contributions contributed/received and already
refunded, .

2. $25,000 Aggregate Annual Limit For Individual
Contributors (2 U.S.C. § 441a(a)(3))

The recommended out-the-door amount should be 100 percent of the
amount of contributions in excess of $25,000.

3. 'If the Same Contributor Has Violated 2 U.S.C. § 441a(a)(1)
and (2 US.C: § 441a(a)(3)):

" Begin with the total'amount of contributions. Subtract the amount allowed
by law. Apply the“50/25rule™ described above.torcontributions that violate 2 U.S.C.
§ 441 a(a)(l), but not (a)(3). App]y the 100 percem rule to_each dollar over $25,000.

BXAMPLE - CaE e

-* Individual- Comnbutor conmbutes $1 000 in money and $30,000 in-

- kind t thé Candidate X for Senate Committee. The first $1,000 is

© permitted'utidér-the law. The next $24,000:violates 2°U.S.C::
§ 441a(a)(1), and has not been refunded; the penalty calculation for - - -
this portion equals 50 percent of $24,000, or $12,000. The last 36,000

' - violates both'Section 44 1a(a)(1) and Section 441a(a)(3). The penalty

calculation for this portion-equals $6,000 (100 percent of itself). The
total recommended out-the-door amount equals $12,000 + $6,000, or
$ 18 ,000.

C. Probibited Contributionsor. Expenditum 2US.C. §§ 441b,
(banks/corpofate/libor);441c (government contractor), 441e
(forelgn natlonal), and 441( (contributions in tlie nameof another)
Matters mvolvmg prohibltcd oomnbuuons or cxpendmm are usually serious and
complex cdses because of the nature of the violdtions dnd-because they typically involve
multiple vi6lations; transactioris and respondents. In such cases; the-ordinary practice is
to calculate the civil penalty based on the statutory penalty or the actual amount.involved.
The civil penalty calculation is not always clear-cut however. Certain cases raise the
question of how to factor separate violations arising from the same transaction. A typical
scenario involves the use of corporate funds to make contributions in the name of
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another. Such a case generates multiple knowing and willful violations of 441b
(consenting to making corporate contributions, making corporate contributions) and 441f
{making contributions in the name of another, allowing one's name to be used to make
such contributions, assisting in the making of such contributions) against a number of
respondents (corporation, corporate officers, employees) involving the same funds. One
recent approach used to calculate the civil penalty is to take 100% (or 200% for knowing
and willful) of the corporate contributions involved in the violations, plus the statutory
penalty amount for each officer who consented to the contributions, and 100% of the
contributions made by the remaining individual respondents.

Also consult with your supervisor.

1. Contributions or Expenditures by National Banks,
- Corporations, or Labor Organizations (2 U.S.C. § 441b);
Conmbntions by Governmenl Contractors (2 U.S.C. § 441¢)
" In certain cases involving 441b or 44 lc violations;: thns Office has used the ;
following formula in recoriimending;the out-thé-door amount: -50 percent.of the amount
of prohibited contributions contributed/received and not yet refunded, and/or 25 percent
of the amount of prohibited contributions conttibuted/received and already refunded. If
the violation is a prohibited independent éxpenditure instead of.a prohibited contribution,
the recommended out-the-door emount used is 50 pen:ent of the amount of the
expendmn'e R AP . N
et FY o [T
o 2. Foreign Natlonal Contnbnhons (2 U S.C. § 441e)
T A o f - 'F ’
{8 Thc rccommcnded out-the-door amount used for wolat:ons of 2U.S.C. 441e is
100 perccnt of the amount at: issue.’
it LY

SR ‘3. ‘Contributions in.the Name of Another (2 U.S. C. § 4410

The usual recommended out-the-door amount for vmlanons of2USS. C § 441f is
100 percent of the amount at issue or 200 percent of tlit-amount at issue for knowing and
willful violations.

Section 441f violations often give rise to corresponding 441a (excessive
contributions) violations. In recent cases involving both violations. the .Commission

at issue, rather than calculating separate penalties for the 4411 and 441a violations. -
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D. Miscellaneous Vioiations

1. Failure to make appropriate disclaimers
(2U.8.C. § 441d(n))

A communication containing express advocacy or saliciting contributions must
contain a disclaimer notice identifying who authorized and paid for it. Traditionally, the
civil penalty for failure to include the appropriate disclaimer was based on a percentage
of the amount spent on the communication. This approach, however, did not cover
situations where the amount spent was unknown or where the expense did not capture the
extent of the impact of the communication on the election. There is no set formula for
this type of violation soithe statutory penalty can be considered along with a broad range
of factors such as: (1) the amount spent on the-ads (printing/distribution costs); (2) how
many ads were distributed (3) the type of publication in which the communication

appeared and its circulation; and (4) the impact of the communication the outcome of the
election (margin of victory).

' 2. Improper: usc'o!contribntor information -

(2USCy 438(a)(4)) -

'nus Section of thc Act prohlbxts thc snlc or use of mntnbutor information
obtained from FEC reports or statements for soliciting contributions or for commercial
purposes. There is*no'sét formulaiforthis.type of violation. Because most of the cases
involving this type of violation are fairly old, new approaches to calculating the civil
penalty may be considerediincluding using the statutory penalties.and seeking a-penalty
based on the amount of any-benefit-derived from the use of the information and/or
whether the violation was knowing and willful.

Legi-Tech (Civil Suit - Court impo:
violation (MUR 2361)).

rS

C-1.  Sample Recidivist List

C-2. Copy Closed MUR System Main Menu
"C-3.  Sample Conciliation: Agxeemenvlndex
C-4. Non-Filer Flowchart” . .

C-5. ¢ Late Filer Flowchart Rt
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The Advisory opinion and MUR Index have a menu program.
You may request a specifiec AO or MUR summary sheet and do subject,
citation, date or name searches. Using the msin menu you also
enter all print commands, initiate a new search or exit the
program by entering the listed corresponding number.

CLOSED MUR SYSTEM MAIN MENU

in order to obtain information from the Closed MUR Data Base
Enter tbe number of the option desired.

KUR NUMBER

SUBJECT SEARCH
CITATION SEARCH

DATE SEARCH
COHPL&INAN?/RESPONDENT
PRINT MUR LIST

PRINT MUR SUMMARIES
BEGIN NEW SEARCH

DAL W

0 EXIT

Enter ‘the option: number desirted:

"A'r snnr. :

The ptog:en autonatically combines whatever type of search
you do with the previous searches'until you press #B and begin &
nev search.. Look for “at start” on.the .main menu screen -in order
to be sure you are doing.a search wvhich will be independent from
any results obtained eatlie:. e

in othez words the first search should be the most 9en9ra1
one because all other searches done (without initiating a NEW

"seatch by pressing #8 on the-main fienu) will simply sort through
the initia]l search for different name, subject, citation or time
terms as you reguéest thenm,

Attachment C-2
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CALCULATING THE RECOMMENDED OUT-THE-DOOR PENALTY

VIOLATIONS
Fallure to File a Disclosure Report
2.U.8.C. §434(a)

X L]
Election Reoorty s |
[(:) 12-Ony Pre-clection ! o smourt. o Penaty
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(d) September Santhly l

& o< T
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© CALCULATING THE RECOMMENDED OUT-THE-DOOR PENALTY
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ADDENDUM D

L INTRODUCTION

The Act requires the affirmative vote of at least four Commiissioners in order o
take any action in an enforcement matter. A circulation procedure is used to vote on most
items in enforcement matters. There arc four categories into which enforcement matters
fall for circulation and Commission action: (1) automatic agenda items, (2) 72 hour tally
vote, (3) 24 hour no objection circulation, and (4) informational circulation. (See

Addendum1, Votmg Procedures).

Most: repons and memoranda wtuch appear on the Execuuve Session agenda are
placed there because one or more Commissioners have made an objection. However, "
teports or memoranda which include a recommendatiori to file suit are automatically -
placed on the agenda. Reports and memoranda may.also be placed on the agenda at the
request of this Office or at the request of any Commissioners. ' -

II.  OBJECTIONS.. - e
A, How Staff Membcrs Are Notlﬁed of Ob;ectmns

. When 8 Comnussxoncr objectb ina mat!er, the Commxssxon Seomary will send
the: assxgned staff member a notification memorandum through Docket. (Seg Attachment
D-1 for a sample of this notification memorandum).. The meinorandum indicates which’
Commnsswna(s) objected and the date on which the report.or memoranda-will be on the
Exccutiye Session agenda. Generally, a staff member will receive just onciform:
identifying all the Commissioners who have objected. Howéver; on occasion, a staff
member may later receive additional forms mdxcalmg that olher Coxmmssnoners have
objected as well. :

B. Responsibilities of Staff Upon Receipt of Objection Notlﬁcation from '
the Commission Secretary's’Office’

It is the responsibility of the staff member assigned to a'matter to call the-’
Executive Assistants of all Commissioners who have objected in a matter in order to
ascertain the bases-of the objections. The staff member should try to contact the
Executive Assistants as soon as possible after receiving the notification of the objection:
When the staff member speaks with the Executive Assistants, the Executive Assistarits
may refer to an area of the report that presents a problem for the Commissioners or to a
specific recommendation. Therefore, it is advisable that the staft member have a copy of
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the report or memoranda for quick reference and that the staff member have reviewed the
report or memoranda prior to contacting the Executive Assistants.

If a matter is placed on the agenda automatically, the staff person will not know
whether there arc any objections until the meeting. Therefore, the staff person may want
to call the Executive Assistants prior to the Executive Session meeting to ask whether
there are any objections or concems regarding matters that were automatically placed on
the agenda.

Afier ascertaining the bases of the objections, the staff member must prepare an
objcction memorandum. If the staff person assigned to.a matter is unable to-do the
objection memorandum, the supervisor will do it or delegate the task to another staff
member. The form for the memorandum is in the ALLIN1 library and is labeled as
Form 75. - :

The memorandum should identify the date that the matter will be on the Executive
Session agenda, the Commissioners who have objected along with the bases of the
objections, and a proposed response to each-objection. (Seg Attachment D<2, for a
sample of an objection memorandum). In order to prepare the proposed response to an
objection, the staff member may need-to speak to other staff regaiding similar matters
that were recently before the Commission.

The objection memorandum is written to the General Counsel and the Associate
General Counsel for Enforcement. The original of the memorandum is distributed to the
General Counsel and copiessare distributed to.the Associate Genéral for Enforcement, the
Assistant General Counsels for Enforcement, the Special Assistant to the Associate
General Counsel for Enforcement, the Associate General Counsel for Public Financing,
Ethics & Special Projects, and the Assistant General Counsel for Public Financing. The
memorandum should be distributed by early afternoon of the Friday before the Tuesday
Exccutive Scssion in order to give Scnior Enforcement Staff an opportunity to review it
prior to their Monday morning meeting with the Gencral Counsel. In some instances, it
may be necessary to.prepare a memorandum that merely states that you have tried to
contact the Executive Assistants but are still waiting to hear back from them. If this is the
case, on Monday morniug, staff should follow up with a memorandum that set forth the
bases for the objections.

II'I.A EXECUTIVE SESSION APPEARANCES
A. Preparation

Staff members should be fully prepared for Executive Session appearances. At
performance appraisal time, staff are evaluated on how well they have presented their
mattcrs at Executive Session mectings. In preparation for Exccutive Session meetings,
staff members should carefully review the report or memorandum-and any attachments.

It is a staff member's responsibility to research prior matters and Commission actions that
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relate to issues in the present matter prior to preparing a report. However, relevant
precedent should also be checked prior to the meeting.

The staff person should be sure to discuss the matter with his or her supervisor on
Monday afternoon, in case there have been any last minute changes to the presentation or
response of this Office following the Senior Enforcement Staff meeting. The supervisor
may direct the staff person to review other matters prior to the appearance or may identify
certain staff members with whom the staff person should speak prior to appearing before
the Commission.

On occasion, a Commissioner may request a meeting regarding a matter which is
on the agenda for a particular Executive Session... The staff person and the supervisor will
meet with the Commissioner making the request pnor to the Exccutlve Session mecung

In some instances, it may be necessary for the staff person to cu’culate additional
information. (See Attachment D-3, for a sample of addenda material). For example, staff
may need to circulate additional or revised pages of the report or memorandum which
was previously circulated. Additionally, if a Commissioner requests a document or
written explanahon prior to.the Executive.Session méeting, such information’ must be '
circulated to all Commissioners pnor to the. Executrve Session meetmg T

Pnor to appearmg before the Commrssron the staff person should run an O index
that will indicate the latest-financial data for political committees.. (See Attachment D-4,
for a sample of an O Index printout). A staff person should also run a B index to
ascertain whether there has been a recent change in treasurer. .(Seg-Attachment D-5, fora
sample of a B Index printout). -Additionally, the staff person should revnew any specific’
disclosure reports that are relevant to the allegations. .

B. Appearance at Executlve Sessron Meetmg
N |

The supervisor. w111 decide whether the staff'person.or the- supervrsor wrll be -~
sitting at the. Commission table...On most occasions, the staff person will be designated to
handle the matter at the table and will sit next to the General Counsel.. (See Attachment
D-6, for the seating arrangement at the table). The supervisor will sit at a table behind the
General Counsel. If a staff member is not able to appear at an Executive Session
meeting, the supervisor or another staff person desrgnated by the superwsor wrll sit at the
table. 5 . . .

When appearing at an Executive Session meeting; staff should listen carefully to
the questions posed by the Commissioners so that they are responding to the question
asked. If the question is not clear, ask for clarification prior to responding. If a staff
member does not know the answer to-a question or does not have the information which'a
Comumissioner is requesting, the staff member should so indicate.
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It is very important to try to keep abreast of matters before the Commission which
relate to your matters. Supervisors are made aware of all matters before the Commission
prior to the Executive Session meeting and can serve as a resource in this regard. Staff
members may want to observe matters on an Executive Session agenda when they deal
with issues similar to those in their matters.

If a vote is taken and it is unclear what the outcome is, or the language used to
make the motion is confusing, the. staff person should make sure the hefshe and/or the
General Counsel is clear, at that time, as (o exactly what action the Commission decided
to take.

Al times, the Commission will decide (o hold a matter over until the next session.
When a matter is held over, the: Commissioners may request that the staff pérson obtain
certain information before the next Executive Session meeting.

C. Follow Up

A staff member will receive a certification issued by the Commission's Secretary
and distributed to staff through Docket. "(See Attachment D-8,/for a sample of a '
certification). The certification indicates the votes and the actions to be taken in a matter.
The staff person should check the certification closcly to make sure that it is correct, ie.,
the statutory provision is accurate, all recommendations are included, and a.ll nespondents‘
names in the recommendations.are included on the-certification.

. Ifthe staff member ~thinks that the certification is incorrect, the staff member
should compare the certification to-the recommendations made in the General Counsel's
Report. Even if the Commission did not approve this Office's recommendations, the
recommendations can still be used to verify such things as the names of respondents and
the statutory provisions involved. If it appears that the certification is incorrect, the staff
member should indicate which information he or she thinks is inaccurate and ask Docket
to verify the certification with the Commission Secretary’s office. Docket will then
contact the Commission Secretary's office. If the certification is incorrect, the
Commission Sccretary's office will. prepare an amended certifi cation which reflects xhe
correction.

If the Commission has approved a recommendation subject to the revision of a
document, the staff member should circulate the revised document to the Commission for
a tally vote and clearly indicate in an accompanying General Counsel's Report or
memorandum the revisions that have been made.

If the Commission retumns a report to this Office for further analysis or changes to
a Factual and Legal Analysis, the staff person should review with his or her supervisor
exactly what changes need to be made and revise the report as soon as is practical. (See
Att. D-7, for a flow chart of this work process).

D-4
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Finally, as soon as practical after the executive session meeting, an agenda
summary is to be written and circulated to the OGC staff. The purpose of the agenda
summary is to inform the entire staff of current noteworthy Commission actions and to
provide information to enforcement staff that may be relevant to their cases. The agenda
summary should briefly outline the substantive facts of the staff member's case and
explain the Commission's action. Generally, the staff member writes the agenda
summary then sends (via electronic mail) it to the Special Assistant to the Associate
General Counsel. However, staff members should coordinate with their supervisors to
determine specific procedures. The Special Assistant collects all of the agenda
summaries for each meeting and distributes them as one package to the OGC staff.

VI. LIST OF ATTACHMENTS

. Att. D-1. Objection Notice

) Att. D-2. Objection Memorandum
Att. D-3. Addenda Memorandum

Att, D-4. O Index

Att. D-5. B Index

Att. D-6. Commission Seating Plan (Unavailable) -
Att. D-7. Flow Chart

Att. D-8. Certification
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FEDERAL ELECTION COMMISSION
wasHInCTION OC 0401

MERORANDUN

T0: LAWRENCE M. NOBLE

) GENZRAL COUNSEL

rROM: MARJORIE M. ENMONS/DONNA Roacnm
COMMISSION SECRETARY

DATE: JANUARY 13, 1992

SuUsJIZCT: MUR 3256 - FENERAL COUNSEL'S REPORT

DATED JANUARY 8, 1992,

The above-captioned document vas circulated to the
commission on THURSDAY, JANUARY 9, 1992 at 11:100 A.M..

Objectian(s) have been teceived from the
Coamissioner(s) as indicated by the name(s) checked below:
Commissioner Alkens
Comaissioner Elliott
Commissioner Mchonald
Comaissionec McGacey

Comaissionec yotter

1]

Commissioner Thomas

This satter will be placed on the aseting agenda
for _TUESDAY, JANUARY 28, 1992 :

Please notify us who vui tepregent youg Divisioa before
the Coamissicn on thias matter.

Att. D=1, 1l of 1
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FEDERAL ELECTION COMMISSION

WASHINCTON D ( .ndn)

April 17, 1992

Lavrence M. Noble
Genectal Counsel

Lois G. Lerner
Associate Genetal Counsel

FRONM: Macy L. leunt
" SUBJECT: ., Pre-NUR 252-- Objoeuen
‘ . . New zntotpttoo szonc 6 Ltlo Colp.ny

i

conlutcnor nuoe: hu objcceod to the topogt dated
Apeil 10, 1992, plaetuq 1: on’ tho aqondl for ruosday.,
Aptil 21' 1993. Ry

- Agecording | i9 gle, Commissioner Elliott objected to
the: topott boe.ulo of the tise period covered in the subpoena to
New. Batecrprise. She believes that this Office is going back teo
far in questioning coat:tbueionc thae vere. nndo from 1979 to the
ptoccnt time.. o

) ; ;gqo nu-bcr et cont:tbueions Ild. to
' Coag:ollnaa Shulsot by New- Entecrprise employees since 1979 and
o fact’ that New. Entesprise adaitted that ‘some employees vere
abursed . for. their contributions in 1987 and 1989, this Office
M} yes, that it ls; importapt to do:a.thorough: investigation of
"New' tntc:pttco . ptncetco of ceimbucsing employees.® Thisé Office
does not believe that it is unreasonable to ask whether
..+ emp loyggsggyrpétgtpbornpd to: any cqutcxbntton- vblch ehoy made
stneo 1’. R e Boae

..,

Att. D-2, 1 of 1
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FEDERAL ELECTION CONMISSION SIU el o

WALHING TON DL . e <

January 23, 1992

T0: . . The Coamission SENQQT"..‘

FRONM: tavrence M. Noble wilivie
General Counsel

we vots o reenee A0 EXECUTIVE SESSION

Associate Genelil' Counsel

JAN 2 8 1992

SUBJECT: Addenda in MUR 1382

. The Picst Genecral Counsel’s Report in MUR 3382, dated

- - Januacy 9, 1992, has been objected to and placed on the agenda
foc Tuesday, Januacry 28, 1992. We ask ‘that this memorandus and
attachments alsa be placed on the agenda feor the Commission’s
consideczation in conjunction with the ceport in KUR 3382.

rhiynt&gehicntlaicok togclar££y th| figures used as the
basis for.the alleged violations, pacrticulatly with cespect to ’
the reattributions and the 2 U.5.C. § 441f question.
R S T . : h DT

. As the report-pointed out, the.committee reattributed
$61,072 in excessive.primary contributions or general election
contzibutions that.cequired ctefind or ceattribution because the
candidate lost the primary election. OF this asount, 37,000
consisted of checks drawn on joint accounts where the
teattribution was to the other account holder, $10,250 consisted
of checks drawn on joint accounts where the reattcibution was to
some. one..other :then a joint account holder, and 35,650 consistad
.of checks drawn on accounts :vhere neitheér the original
contributor -or ‘the creatéributed conttibitor vas the account
holder: The resaining~338;172 consisted of checks drawn on

. single sccounts.wvhere ‘the resttribution was to someone other
than the amccount :holdesi'!

_'rhevsum total of all reattcibutions to individuals wvho
appeared :01 ve no ownership of the original contcibution is

$54,072.00. Seeo, Attachment entitled, Beard Committee Chact
gxplaining Pootnote 81 On Page ¢% Of The Cenetal Counsel's
Re This ralses the possibllity that

the coas 9 vas ving contéibutionl teattributed in a manner
that resulted in the ceceipt of contributions in the nases of
1/ 1n the General Counsel‘’s Report this amount vas stated as
$4%,072.00, hovever after tequesting confirmation of this figu:e
from Audit, it was discovered that the amount should have been
$54,072.00,

Att. D-3, 1 of 2
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others. These reattributed contributions were allegedly
tefunded.

The $54,072 in contributions ceattributed to someone other
than the account holder includes reattributions to persons with
the same last name and at the same addcess as the original
contcibutor, to persons with different last names at the same
address as the original contributor, to persons with the same
last names but at different addresses (ofcen different states)

~as the original contributor, and to persons with diffecent last
nases and at different addresses as the original contributoc.
There is also an instance of ceattributions involving an estate.
rrom the information developed during the audit and from
committee creports, {t is not possible to ascertain at this psin-
whether the person to whom contributions wete reattributed were
spouses of the ‘ocriginal contributors, adult offspring, minoc
children, or éther faaily members.

. The report treats the committee’s activity in obtaining

- . reattributions that appear to .result in the receipt of .
contributions in the names of others as well as the evidence
that the committee spent genecal election contributions on the
primary as circumstances that offset the making of cefunds.
Thus, wve have pecosmended a ¢ivil penalty of approximately 50
percent of the amount of the 2 U.S.C. § 441a(f) violation rather
than the eusgqg.:zczs;potqpnt.t : . .

v

Attachaents

Staff person: Phillip L. Wise

3 RS

Att. p-3, 2 of 2
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B-Index

COMMITTEE ID: C00153031
OREGON REPUBLICAN PARTY
TERESA MAY

8196 S W HALL BLVD SUITE 101

BEAVERTON OR 97008
OREGON REPUBLICAN PARTY
QUALIFIED PARTY RELATED
QUARTERLY

UNAUTHORIZED
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OBJEBCTIONS AND

EXECUTIVE SESSION APPEARANCES

Plow Chart of the Work Process

v

staff Meaber Receives
Objection Notification
nesorandus from Commission
Secretaty

§ 4

Staff Member Calls
Executive Auittant(c!P

Staff Member Prepares
Objection Memoranduyam

jtaff Member Distributes
Jbjection Memorandum

§tatff Meabear'Prepaces |
for Executive Session:
NReeting 0

Staff Member Appears
at Executive Session
Reeting

.

Staff Member Receives

Certification from Certification- : Pecrtorms Necessary
Commigsion Secretacy Pollov Up
Att. D-7, L of 1
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

USA Today;
NBC News.

MUR 3557

CERTIFICATION

1, Harjoéle W. Emmons, Secretary of the Federal Election
Commission, do hereby certify that on September 1, 1992, the
Commission decided by a vote of 6-0 to take the following
actions in uUR.SSSJ: ‘

1. Find no reason to believe.USA Today

and 'NBC.News violated 2 0.5.C. . ) i
§ 438(a)(4). . ’

2234 /0

2. " Approve the appropriate letters; as
recommended in the General Counsel'’'s

Report dated August 27, 1992.

Jb 40

3. Close the file. .

¢

Commissioners Aikens, Elliott, McDonald, McGarry, Potter

’

and Thomas voted affirmatively for the decision.
iétcst:

Date

jorie W. Emmons

Secre¥ary of the Commission

Received {n the Secretariat: Thurs., August 27, 1992 2:06 p.m.
Circulated to the Commission: Thurs., August 27, 1992 4:00 p.m.
Deadline for vote: Tues., September 1, 1992 4:00 p.m.

dr

Att. D-8, 1 of 1
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ADDENDUM E

EXTENSIONS OF TIME

I. INTRODUCTION

Respondents have an opportunity to respond to Commission
actions at several stages of the enforcement process.
Respondents must submit their responses within certain,
prescribed time periods.

While Respondents should submit their responses within the
prescribed periods, the Commission recognizes that
circumstances may reguire a Respondent to. request an -extension
of time during one or more of the stages of the enforcement
process. Requests for. extensions may. arise at: the complaint
stage, priog to a finding of reason :to believe;: the post-reason
‘to believe stage, for externally or ‘internally generated
matters; the discovery stage, both. formal and informal; and

_ finally, the probable cause stage. This addendum will first
examine the required time frames for responses. Next, it will
describe the steps a staff member should follow to process a
Respondent’s request for an extension of time.

The following chart will provide a quick reference for the
initial response periods and subsequent extens;ons of those
time periods.

LA o - r

.. QUICK REFERENCE. CHART -

L.te of Receipt | Response Due .0GC May Exténd Commission |Extension|

=Rec. of Notif. R Up To - =i - Apptoval Policy
Complaint ’ 15 days from - 30 déié‘ ‘ > 30 days 20 days
dateiof receipt BRI e
Post~-RTB 15 ‘days from . :
(internal and date of receipt ‘45 days : > 45 days 20 days
external) . ] U F
PoSt-RTB 30 days from 30 days > 30 d%ys 20 days
(w/ discovery)_ date of receipt|. T N oL
Discovery 30 days from 30 dé&é"w ‘ >>30 days 20 days
formal/informal date of receipt
Pre-Probable 30 day period See
Conciliation Chapter V
Probable Cause 15 days from 45 days > 45 days 20 days
Response date of receipt
E-1
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II. INITIAL RESPONSE PERIODS

A. Computing Time:

For purposes of the enforcement

process, the general rules for the computation of time should

be considered.

1. Genecal Rule:

The day of the act, event, or

default from which the designated period of
time begins to run shall not be included.
The last day of the period is included,”
unless it is a Saturday, Sunday, or legal

holiday.

11 c.r.R. § 111.2(a).

2. service by Mail: Whenever the Commission or
. any person has the right or is- tequired to do some act
_within a prescribed period after the service of any

paper - by or upon the Commilssion ‘or such person and the
paper is served by or upon the Commission or such

prescribed period.

3. Exanmples:

! person by mail, three (3) days’ shall be added to the
: 11 C.F.R. s 111.2(¢)

| a. Wed. Thurs. Fri.
| a-?-sz 4-7-92 4-17-92
: Notification Begin Response
received counting due
b. <Thurs. Fri. sat. “Mon.
i-z-sz 4-3-92 i-18—92 4-20-92
. 7N
- Notification Begin Response
- received counting due .
E-2
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Tues. Fri. Sat. _ .. Mon.
4-7-92 4-11-92 4-25-92 4-27-92

/

Notification Begin Response
mailed counting due—-—-———J
15 days

.

B. nesponses to Complaint Generated Hattets ?riot to a
Finding of. Reason to Believe. :

1.

After a complaint is filed against a Respondent,
the Respondent must be 'notified. : -The Respondent

‘,then has an opportunity to demonstrate that no action

should be taken on the basis of the complaint. ~ The
Respondent has fifteen (15) days, from the date of
receipt of notification, to file with the Commission a
letter or memorandum setting'forth reasong why the
Commission should take no action. 2 u.s.c. § 437g(a)(1)

_and 11 C.F.R. s 111 6.

Based on (I)(A)(Z) and (II)(B)(l) above, a response

..must be filed within:eighteen (18) days of the mailing’
.of notification, unless the exact -date of receipt is
known -i.e., notification was sent by certified mail, or
the Respondent tells us that notifzcation was tecexved

on a particular date.

wWhat if? wWhat if the time period fot a response has

run, or is about to run, and counsel calls and states
that the client has just sent ‘the notification package
to counsel’s office? Answer: At this point, counsel
should probably be requesting.an extefsioniof time to

frespond and. should not expect the initial- t;me period
‘to begin again.

C. Responses to.Exterunally or Internally Generated
Matters Subsequent to ‘a ‘Reason to: aelieve Find;ng'

1.

.The, Act and regulations do not grant "Respondents a

right to tespond to notification that the Commission

_ has found reason to-believe that they -violated the Act.
"' However, the notification letters do allow Respondents

15 days, from the date of receipt, to respond.
See 2 U.S.C. § 437g(a)(2) and 11 C.F.R. § 111.9(a}.
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I1f discovery (formal or informal) i{s attached to the
reason to believe notificatidni, then Respondents have
30 days (instead of 15), from the date of receipt, to
respond.

Responses to Pormal Discovery: If discovery is sent to the
Respondents after notification, then the same 30 day period
applies as in (C)(2) above.

Pre~Probable Cause Conciliation: 30 days.

Probable Cause Stage: At this stage of the enforcement
process, the investigation will be closed. The Office of
the General Counsel must prepare a brief stating the
Office’s position on the factual and legal issues and making
recommendations on whether or not the the Cémmission should
find probable cause to believe that a violation has
occurred. The Respondent must receive a copy of the brief.
As in the notification of the reason to believe finding, the
Respondent has 15 days, from the date of receiptiof the
General Counsel’s Brief, to respond. 2 U. s C. 5 437qg(a)(3)
and 11 C.F.R. § 111.16 -

III. PROCESS fOR kXTBNDING TIME TO RESPOND

When a Respondent requests an .extension of time, certain
steps must be taken in order to process that tequest.

A. First Ste ?orm of the thensxon Request: “The fxrst
step Eo EaEe in processing a reguest for an extension
is to determine whether the Respondent submitted a
proper tequest. A request for an extenslon 1s in the
proper form if:

1. The request i8 in writing.
2. The reqguest demonstrates good cause.

3. Respcndents are urged to submit thelr requests for
extensions five (5) days before the orig;nal due
date.

a. What if: The Respondent submits an extension
request 3 days prior to the original due date
and requests a 25 day extension to answer
interrogatories? Answer: Thig then becomes
a question of authority to grant the .
extension. The Office of the General Counsel
may grant this extension, although it did not

-
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ws I

meet the five day threshold, because the
trequest did not exceed 30 days. However, if
that same extension reguested 50 days., then
Commission approval would be required.

See (IIT)(A)(2)(a) below.

4. The request should show the date notification was
received.

S. The request should state the length of ‘the
extension being requested.

B. Second Step: 1f the request for an extension is proper
in form, then the next step is to determine whether the
Office of the General Counsel has: authozity to grant
the extension.

1. This Office has the authority to grant extensions up to
45 days for responses to findings of reason to believe
and responses to probable cause briefs. In other
cases, this Office may grant extensions up to 30 days.

.Oifica policy is to grant no moreithan 20 days. See
'Attachment E-1:. Library. Potm 27-~Notxficatxon Letter

2. This Office may grant nultiple extensions within
.these time.periods. What:if? Respondent calls six
days beﬁore the response is due. .Respondent asks for a
15 day extension., -After the request is forwarded in
writing, shows good cause, etc., then it will probably

. be granted by this Office. Subsequently, 'Respondent
tequests another 5 day extension.. :This Office has

authorxty to grant this extenszon as ‘well.

R S

3. As mentxoned above, if an extensmcn request is
,submitted less than five days prior to the-
original due date, but the requested extension
does not exceed 45 days for responses to reason to
believe findings or 30 days for .other. responses,
then the Office of the Gene:al COunsel may grant
tpe gxtension. - 3

Third Step: The next step is to determine’ who, within
.0GC, has authorxty to grant an extension.

,;. It the length of the requested extension is within

“" " this Office’s authority, then Assistant General
Counsel’s may grant the extension.. .The staff member
will prepare the letter, granting or denying the
extension, and will sign the letter. See
Attachment B~3 and E-4: Library Porms 17 and 18.
NOTE: The extension letter will be routed through the
Assistant General Counsel.

E-5 .
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D. FPourth Step: Commission involvemént in the extension
process:

1. The Office of the General Counsel does not have
authority to grant extensions in the following cases:

a. The requested extension is greater than 30/45
days. The request, then, must be submitted to
the Commission for consideration. 1In addition, if
any extension this Office granted exceeds the due
date for the next report, then a report to the
Commission will be  prepared. This i's important
when the First General Counsel’s Report with
recommendations will be later than 40 days.
(Attachment E-5).

b. 1If an.extension request is submitted less than

: five-days prior to:the original due date, and
the requested extension exceeds 45 days for
responses to reason to believe f£indings or 30
days -for other responses, then this request
must-also be presented to the Commission for
cons;deratxon.

«c. If a Respondent requests multiple extensions
which -exceed the 30/45 day period, ther’ the
Comm1ssion must vote on - the extension.

2. 1If the’Commission must vote on an extension request,
then -a ‘Memorandum to -the Commission will be prepared
with this Office’s recommendation regarding the
request. (Attachments E-6 and E-T). .

3. Extension of the Pte—Probable Cause Conciliation
Period:

a. In internally generated late/non-filer and other

. straight-forward excessive and prohibited
contribution cases, (straight—fotward means
matters only where the issue involved is the
making or -‘acceptance of an excessive or
prohibitrd contribution, and there are no factual
disputes regarding such making or receipt) the
.Commission 'offers to enter into conciliation when
it sends notifxcation of the reason to believe
finding.
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Where the granting of the period to respond to

RTB results in the extension of the pre-probable
~ cause conciliation period, a General Counsel’s

Report, without recommendations, must be

prepared informing the Commission of the

extension of

conciliation and the reasons for the

extension.

Commission voting on extension requests: If a
memorandum/report is circulated for a tally vote
deadline of 5:00 p.m. on the Friday before a scheduled
Executive Session, and the memorandum/report is
objected to, or there are less than four affirmative
votes, the matter will be placed on the agenda for the
next scheduled Executive Session. 1If the voting
deadlines are suspended, then a memorandum/report
regarding an extension of time in an enforcement matter
will be circulated on a no-objection basis and absent
three objections, the recommendation(s) will be
approved without the matter being placed on the
Executive Session agenda. 1In the event three
objections are received, the matter will be placed on
the agenda for the next scheduled Executive Session.

.E. Fifth Step: Additional Responsibilities of the staff
member regarding extensions of time:

1.

when an extension of time has been granted, the
staff member will prepare a memorandum
to the Assistant General Counsel. (Attachment E-8)

When preparing a report to the Commission to extend the
period for pre-probable cause conciliation period, the
staff member will also prepare a memorandum to the
Associate General Counsel. The memorandum will
summarize the status of negotiations and explain why an
extension is warranted.

Finally, the staff member will prepare the extension
notification letters to the Respondent.

IV. LIST OF ATTACHMENTS

E-1.
E-2.
E-3.
E-4.
E-5.

E-6.
E-7.
E-8.

Form 27

Form 29

Form 17

Form 18

Report to Commission when extension date
exceeds due date of next report
Memorandum to Commisson

Form 97

Memorandum to Assistant General Counsel
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8/9 4
.. [FORM 27]
>
> ¢
5.
> .

RE: MUR >

>

.-De4u'. > . N

. St s LS : v ' odt L .

on », 19>, the ‘Federal Election Commission found that there
is reason to believe >[] >[you] >[("Committee”) and you, as

~ treasurer, ) violated 2 .U.S.C.s§ >, >[a} provision(s) of >[the

.~FederaliElection.€ampaign Act 0f 1971, as amended -(:“the .Act")]
>[Chapters :95:and 96.0f.Title 26, U.S. Code). -The ‘Factual -and
Legal  Analygis, :which formed “a .basis-for;the sommission’s finding,
is attached for your information.

under the Act, you have an opportunity to demonstrate that no
action should be taken against >[] >{you] >[the Committee and you,
as treasurer]. You may submit any factual or legal materials that
you believe are.xelevant to.the Commission’s consideration of this
matter. Please submit such materials to the General Counsel'’s
Office >[along with answers to the enclosed questions] within
>15 days/30 days* of your receipt of this letter. Where . ¥
appropriate, statements should be-submitted.under:-ocath. - --

In the absence of any additional information demonstrating
that no further action should be taken against >[]. »[youl: >[the
Committee and you, as treasurer], the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation.

1f you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the
General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending
declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may recommend that pre-probable
cause conciliation not be entered into at this time so that it may
complete its investigation of the matter. Further, the Commission
will not entertain requests for pre-probable cause conciliation
after briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days
prior to the due date of the response and specific good cause must

Att. E-1, 1 of 2
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8/94

*1f discovery is being sent, allow 30 days instead of 15 days.
be demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

1f you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed fora
stating the name, address, and telephone number of such counsel,
and authorizing such counsel to receive any notifications and
other communications from the Commission.

This matter will remain confidential in accordance with
2 U.5.C. §§ 437g(a)(4)(B) and d437g(a)(12){A), unless you notify
the Commission in writing that you wish the investigation to be.
made public. o

‘Por: your information, we have enclosed a brief description of
the commission’s procedures for handling possible violations of
‘the Act. If you.have any questions,.please contact >, the >[staff
‘member) >[attorney] ‘assigned.to 'this:matter, -at (202) 219->.

sinceteiy,

E

"~ >(Chairman’

6 -Name] "
1 .. .Chairran
- e g . . e ) L ‘

Enclosures R : o " :

Factual ‘and Legal "Analysis- . SRR : N i

Procedutres

Designation of Counsel Form

>{Questions]

Att. E~1, 2 of 2
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8/94

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dear »>: R Y

- L .on- >45i19>;.: ‘the: Fedepal: Election Commission found that there

‘is reason :to- believe >[youl):>[]: >{("Committee™) and’ you, &s\ -

. treasurer,.) violated » U.S8.C:-§ >, d(al:provision>(s]:iof the1:
>{Federal Election Campaign Act of 1971, as amended. ("the Act")
>[Chapters 95 and 96 of Title 26, U.S. Code]. The Factual and

r Legal: And&lysis. whiichi‘formed: ‘a: basis Tor- tEe~Commission's £1nding,

'.;is,attwvhed»for‘youx 1n£ormation.‘-_ﬁ. s R

R 3

: NSS4 CRITT Ly e
. Undab.'he.nttisyou have:.an- oppertundty to demonstrate that no
action should be taken against >(] >{you] >[you and the
Committee]. You mayssubmit any factual or legal materials that
you believe are relevant to the Commission’s consideration of this
matter, Statements should be submitted under oath. All responses
to the enclosed >[Order to Answer Questions] >(Subpoena to Produce
Documents o] musts be:. submitted within 30 days of your receipt of
this >{order] >[subpoenad >[order and subpoena]. Any additional
materials or statements you wish to submit should accompany the
response to the >[otder] >[subpoena] >[orde: and subpoena]
(R . - P K

You may consult with an attorney ‘and* have an attorney assist
you in the preparation of your responses to this >[order} =~ ?
>[subpoena] >[order and subpoena].::1f ybu:intend to be .
represented by counsel, please advise the Commission by completing
the e..closed form stating the name, address, and telephone number
of such counsel, and authorizing such counsel to receive any
notifications or other communications from the Commission.

In the absence of any additional information which
demonstrates that no further action should be taken against >(you]
>[] >[the Committee and you, as treasurer], the Commission may
find probable cause to believe that a violation has occurred and
proceed with conciliation.

1f you are interested in pursuing pre-probable cause
conciliation, you should so request in writing. See 11 C.F.R.
§ 111.18(d). Upon receipt of the request, the Office of the

Att. E-2, 1 of 2
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General Counsel will make recommendations to the Commission either
proposing an agreement in settlement of the matter or recommending

declining that pre-probable cause conciliation be pursued. The
Office of the General Counsel may tecommend that pre-probable

cause conciliation not be entered into at this time so that it may

complete its investigation of the matter. Further, requests for
pre-probable cause conciliation will not be entertained after
briefs on probable cause have been malled to the respondent.

Requests for extensions of time will not be routinely
granted. Requests must be made in writing at least five days

prior to the due date of the response and specific good cause must

be demonstrated. 1In addition, the Office of the General Counsel
ordinarily will not give extensions beyond 20 days.

- . - This matter; will remain confidential in accordance with
2 U.S.C. §§ 437g(al)(4)(p) and 437g(a)(12)(A), unless you notify
the Commission in writing that you wish the investigation to be
made public. L .o :

Por your information, we have attached .a brief descéiption of

the Commission's procedures for handling possible violations of

the Act. If you have any questions, please contact >, the >[staff

member) >(attorney) assigned to this matter, ‘at (202) 219->.

Sincerely,

>[Ch§1tnan'l name)
Chaivgan- .

Enclosures . .

>{order|] >[Subpoena] >{Order and Subpoena]
Factual and Legal Analysis

Procedures

Designation of Counsel Form

«

Att. E-2, 2 of 2
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{FORM 17}

Dear >:

. This is in. response to your letter dated >, 19>, which we
~  received on >, 19>, requesting.an extension >(of > days] >luntil
>] to respond to >. After considering the circumstances presented
in your letter, >ithe Office of the.General Counsel) >(the Federal
Election-Commigsion].has granted the requested extension.
. ?;co;diggly,:ypgg~tquonse is .due by the close of business on >,
X Do alse pu cL ' : Coe S

Seen <!

1f you have any questions, piease contact me at (202 219->.

. Sincerely,

>
>Attorney/Paralegal

Att. E-3, 1 of 1
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[FORM 18]

Dear »>:

This is in response to your letter dated >, 19>, requesting
an extension >[of > days] >[unt;1 >} to respond to >,

Considering the Federal Blection Commisasion’s
responsibilities to act expeditiously 1n’ the conduct of
investigations, >{the Office of the General Counsel] >[the
Commission] cannot grant your full request, but .can only agree to
a > day extension. Accordingly, the response is due by close of
business on >, 19>, ot ‘ -

If you have any questions, please contact me at (202) 219->.

Sincerely,

>
>Attorney/Paralegal

Att. E-4, 1 of 1
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..Procedure 1987-8

s/¥ 4

-

FEDERAL ELECTION COMMISSION
WASKHINCTOS O C 04} .

July 1S, 1987
MENORARDIM

70: Enforcement Staff J/\(
PROM Lois G. Lecrner ék" .
. Associste Generdl Counsel

. gmmr: . Bxtension’of Time - "
~ i . . L
-Attached is a'good ‘axampYe of tha type of report that should
be sent to the Commission vhen we have granted:an extension of
time enevx’;x‘,qn‘._;u B&lyoug} the due date of the next ceport.

Cepr tone Teer otk
u’“u particularly isportant to. sand-these when the Pirst
General Counsel's report with reccatisidations will be later than

40 days, but should be used in 3ll Goses where the report due
date sust be adjusted becauss Of a granted' eéxtension.

EEN

Attachment L

cc:1 lavience M. Noble e ime e e
Retha Dixom . , - - * i v

Att. E-5, 1 of 3
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. gEASTINE

-9 -
-d -
PEDERAL ELECTION COMNISSION =
999 £ Street, N.W. =
washiagtoa, D.C. 10463 =
FIRST GENERAL COUNSEL'S REPORT ?_;
NOR § 2461
DATE COMPLAINT u&m.g
8Y OGC €/8/%7

DATE OF NOTIPICATION TO
ARSPONDENTS (/12/87
STAPP NEMBER Beard

COMPLAINANT: Democratic Congressional Campaign Committes

RESPONDENTS: Michigan Repudllcan State Committee
] and Ronald D, pahike, as treasucer

Priends of Jis dDunn and Pauline Dunn, as treasutrer

RRLEVANT STATUTES: 2 U.S.C. § ddla(a)
2 0.8 C. § 441a(d)

Iy
-
-

‘m mcm cncxxm chelo:uu upot
: Mvuory Opuuoao 1”4-13. 1905-14

FEDERAL AGENCIES CHECKED: . ¥one

The Office of the General Counsel received a complaint on
June S5, 1987 from the Democratic Congressional Campaign
Committee. The complaint alleges that the Michigan Republlican
State Committee ("MRSC®), paid for the production and
transmission of numerous mailings du:h-\qA the 1986 general
election campaign, which expressly advocated the election of Jim
puan and owuuxy promoted the do!ne of Congressman Cazr. The
complaint aho alleges that MRSC has not reported these
expenditures as allocable to the contribution or expenditure
limications of PECA.

Respondents wefe notified of the cosplaint on June 12, 1987.

cn..)um 26, 1987, this Office received a tequest from counsel for .

the Priends of Jim Dunn for en extension o‘t tinme to respond to

Att. E-5, 2 of 3
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=,

- 2 e
the cosplaint. The request stated that counsel had just been
“Informsed of the complaint and an extension would be needed in
order éoi!nllf.EOtpond. In light of the clircumstances this
ogfice granted a e-.aey-day extension of time untll Jnly 22,
1987. .om Juae 10, 1!‘1. thll ottico roenivod a ioquos: from
coungel for MRSC zc: a tvnneyoaay c:eoaatoa of time to tespond to
the eoaplaiat. !ao cequest stated that counsel for KMRSC had been
out of the state. aud thus needed additional tt-. to prepace s
:-lpenll. In ltvht o! tholo cl:cu:sennecs th!c Oftice g:nnecd';n
oxcousion of time nn:il Jnly 23, 19'7.

After receiving these responses and esvaluating them, ehlog
Office will report to the Commisssion with appropriate

P

tecommendations. o

. L. .!-_l'.!unec, M.. Noble -
B o Acting General Counsel

| lon e Iy
7 //..5 , 3) ! ' q\‘éi.g N N D d - Pl e
Tate . 8y: Lois Lerner

Asscéiate General Counsel

3

Att. B-5, 3 of 3
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Cralak

FEDERAL ELECTION COMMISSION

WASHINCTOS O C Juane

SENSITIVE

DATE & TIME TRANSMITTED: THURSDAY, JANUARY 23, 1992 4:00 p.M.

BALLOT DEADLINEZ: MONDAY, JANUARY 27, 1992 4:00 P.X.

COMMISSIONER: AIKENS, ELLIOTT, McDONALD, MCGARRY, POTTER, THOMAS

SUBJECT: ) MUR = REQUEST FOR EXTENSION OF TIME.
Lo : MEMORANDUM TO THE COMMISSION
_DATED JANUARY 23,.1992..

.

-

I approve the recommendstion(s)

I objection te the recoamendation(s)

COMMENTS ¢

DATE: SIGNATURE: e

A definite vote is required. All ballots sust be signed and dated.
" Please return ONLY THE BALLOT to the Commission Secretary.
Please return ballet no later than date and time shown above.

FROK THE OPPICE OF THE SECRETARY OF THE COMMISSION

Att. B6, 1 of 3
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2

FEDERAL ELECTION COMAMISSION KRR

WASHINCTON DL e

January . 199

SENSITIVE

MEMORANDUN

TO: The Commission . L_Q) o
TROM: Lawrence M. Ncblcjﬂ"u(’ ' " '
: General Counsel Lt

SUBJECT: MUR !
Request for Extension of Time

By letter dated January 21, 1992, counsel for the
-~ Committes and .’ , &8 tgeasuter

("Responderits”), requested an extension of time until
January 31, 1992, to crespond to the Commission’s finding that
there was reason to believe that Respondents had violated the
rederal Election Campaign Act of 1971, as amended and to respond
to the Commission’s Subpoena to Produce Documents and Order to
Submit Written Answvers. Attachaent 1. The origlnal responses
were due on December 6, 1991. In a letter date
December 3, 1991, an extension of time was tequested until
January 23, 1992 in ocrder to respond due to the illness of
Respondents’ counsel. Attachment 2. They were initfially
granted the 43 day extension. Attachment 3. Howvever, on
January 17, 1992, the Respondents’ original counsel withdrew and
was teplaced by Robert . Attachment 4. Rr.
has requested the additional eight (8) day extension in order to
faniliarize himself with the case and to respond.

Due to the fact that a teviev is continuing of answers and
documents alcresdy received from other Respondents in this
matter, the additionsl eight (8) day extension will not
prejudice the investigation. Therefore, the Office of the
General Counsel recoamends that the Commission grant the
requested extension until January 31, 1992.

Att. E-6, 2 of 3
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RECOXNENDATIONS

- ' [ ’ O the
Couitt.' .nd ‘e A8 ¢y tasurecs

2. Apptevy the appropriate letter.
A;:achuen;s
» Request for Extension
§.; gztg::ié zxt:nston Request
. ranting the ¢3 pa
4. Designation of Counsel ozy Fxtension
zettortd and Withdrawal

Staft Assigned:

Att.g=-6, 3 of 3
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Exd

FEDERAL ELECTION CONMMISSION

.
W AIHINGTOS 1 e

MEMORANDUM
TO: The Commission

FROM: Lawcence’ M. Noble
General Counsel

BY: Lois G, Lerner
Associate General Counsel

SUBJECT: MUR >
Request for Extension of Tiume

By lettec dated >, 19>, > :equestad an extension of > days in
which to respond to->: (Attachment 1.) The letter explains that
an extension is necessary >. -

F A

The Office of the General Counsel recommends. that the

Commission >{grant) >{deny] the requested extension (provide
reasons for denial.,)

RECOMMENDATIONS

1. Grant an extension of > days to (respondent).
OR

LGy {respondent) the requested extension of > days )(and
approve an extension of > days].

2. Approve the appropriate letter.

Attachments
1. Reguest for Extension

Staff Assigned: »

att. B-7, Lof 1

-

e ——————SS
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FEDERAL ELECTION COMMISSION

MWASHINGHON Dt 2odes

MEMORANDUN
T0:
Rselstant General counsel
?ROH:
'SUBJECT: MUR Extension of Time
DATE:

Respondent:

o

original Due Date:
Extended Due Date:

Number of Days Extended:

Att. E-~8, 1 of 1
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ADDENDUM F

BANKS AS A SOURCE OF INFORMATION

The key to.following the flow of money into and out of the banking system is an
understanding of the inner workings of the system itself. From the smallest community
credit union to the intemational banking giants, they all take in, account for, pay out, and
record the movement of money. The inner workings of the banking system can be
divided into two types of transactions: 1) account transactions and 2) non-account
transactions, o

1 Ammlmnsam

Account tmnsmuom are ﬁnancual events that du'eclly affect the movement of
money through a bank account. Directly affect means deposits to, or withdrawals from,
an account. Account transactions occur in.checking, savings, and credit union accounts.
Records of account transactions are maintained through the use of the followmg
documents 2. R I . "

U e 8 . - FERTY

Slgnatule Cards - S
Bank Statements
Deposit Tickets/Items
Checks/Withdrawal Items
- Credit and Debit Manorandums“

ngnanm.(:a:ds Opetung an Accoum

Thc ﬁrst documcnt prcpared and mnmtamcd in a‘l;ank s systcm or rccordkecpmg
is the signature card. Every financial institution requires that a customer (individuals,
trusts, business organizations, etc:)fill out a signature card when opening an.agcount. It
indicates who owns.the account:and may require that the account owner(s) supply his or -
heér address; occupation;.employer, daté/place of birth, and-social security number. When
a business organization opens an account, corporate resolutions and partnership and trust
agreements, if applicable, often are included as part of the background information
roqucstcd‘by thc bank Thls typc of mfonnauon is kept Wlﬂ‘l the slgnnture card. .

The sxgnature card may: provlde valuable leads to other wmxesses or unknown co-
conspirators. Since the card:contains the s:gnamrc of the account owner(s), it can.serve .
asasamplcoftheownershandwntmg S P S SR

Bnnkﬁmemcms Rccord of Trzmsacuons

Banks penodlcally reconcxle the ﬁuancnal acuvxty in each account A recotd of
this reconciliation is prepared and retained by the institution and a copy is sent to the
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account's owner. Details of all financial activity affecting the account for the period in
question are shown on a bank statement.

When requesting copies of bank statements from the bank request the BANK
COPY of the statement which will include the TRANSACTION/DISCREET
NUMBER of each transaction. This is the number that the bank uses to locate the
document on their microfilm -it makes for a much easier retrieval of the documents you
are interested in. - .

Deposit Slips/Deposit Items:

From the bank’s point of view, the deposit function is the most important of all of
the banking transactions. The majority of loans and investments made by the institution
come from’ the deposntor s dollars: ‘When deposns cease. the institution ceases.

The ongmal docu.mems mvolved ina dcpom are not retained: by the bank.
Currency is retiimed to circulation, checks go back to the bank of origin, and deposits
made via an electronic transfer show up as bookkeeping entries. However, copies of each
deposited item, except currency, are made, The bank organizes and maintains these
copies on microfilm.

I ion Entry Point:

A deposit enters the banking system through:a transaction entry point. There are
three different types of transaction entry points:

- Teller - a teller receives deposits duectly ﬁ-om the customer, or through the mail
or the automaxic teller machme (ATM) s RS

S Cash Serviccs Depamncm hxgh volume deposu custome:s such as major retail
establishmients, grocery stores or governmental units make their deposits.to the bank via
armored cars or delivery serwces The Cash Semees Depanmem hnndlm these type of

deposits” *

- Other lmemaliDmtmem of the‘ Bank - depbsit .tmsaétions can occm‘through
intra-account activities (transfer of funds from a savings account into the same customer’s
checking account) or‘electronic trasisfers between financial: institutions.- Businesses and
companies can make deposit-transactions-into banking accounts from their own
bookkeeping departments with the advent of direct d'eposn. These services are handled
by different departments inside the financial institution.

The transaction entry point is vital - two undentnble events occur: money is
moved from somewhere by someone and a permanent record is made.
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The Proof Department «

From the transaction entry point, depesits go to the Proof Department. Here,
checks are encrypted with the bank’s own numerical codes - proof nambers. Proof
numbers establish the “location keys" for the bank’s retrieval and bookkeeping system.
Magnetic ink character recognition (MICR) encoding also occurs in the Proof
Department. An MICR number enables a check to be read at high speed by computers
during the processing and clearing procedure. A portion of the MICR number is placed
on checks when they are initially printed: After a check is-deposited, the remainder of the
MICR number is placed on-the check-in the bank of deposit's Proof Department.

In addition to being encoded, the check is microfilmed. In the microfilming
process, all checks showii'on one deposit slip are microfilmed consecutively before
proceeding to the-next-group of deposited items. The order of microfilming is generally
deteinisied by the transiction entry point. Forexample, all of Teller No. 1's transactions
are microfilmed and then all of Teller No. 2's trarisactions are microfilmed,’ etc. Currency

-is not rmcroﬁlmed Once 11 is mmdc the'bank it ls\coumed and, after the count has been
'~vcnﬁcd it- -goes its own separate way : -

Trom the: Proof’ Depanmem deposited items také dxﬁ'erent routes thrpugh the
bank of dcposn.’s ‘sysiem. The path that an item takes is dépendenit upon the bank- of
origin’s (bank upon Which the item is drawn) relatiohship to the bank of deposit. There
are four paths an-item-of deposit may take. The four- typware illustrated in the followmg
chart:

F-3
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BANK OPERATIONS
DEPOSITOR
Cash andior Checks
{ DEPOSITTICKET K
[. TRANSACTONENTRYPONT |
N Proof Oepacynent
thdependert veication of wlers wort and sarfing of kars
- l ey o J\ — [ ‘ z ‘ Tl
TRANGITITEMS | OUTCLEARINGS g INTERNAL
. Cheeks drawn "1 "Criecks drawn on baaks Chocks down - DEPARIMENTS
-on el ] witin greausudlyhended || contisbankend - L . Dedis
town banks Puough coatinghouse diposttcros” ) | and Cresds
CORREEPONDENT | |+ FEDERAL « ‘QEARNGHOUSE | 7 T BOOKKEEPNG
BANXS ;.- RESERVE - .| Exchangngol e *DEPARTMENT
. . BANKS ]} checks among . i .- Tobepostdb
) | leaibanks ‘ Eispomer's aiztunt
[ B ] £y o N :‘ 0 - "
Colection ¢f out of
town checks feceivad
from deposton

As mentioned above, once currency is counted and verified it goes its own
separate way. However, Title 31 U.S.C. Section 5313 states that financial institutions are
required to file a report on currency transactions in excess of $10,000. This report is the
Department of the Treasury Form 4789, Currency Transaction Report (CTR). The CTR
identifies the depositor by address, social security number, date of birth and the actual
owner of the currency if he or she is someone other than the depositor. The CTR also
records the total amount of the transaction, the types of bills involved in the transaction
and various other information. Banks are required to file these reports; willful failure to
file constitutes a felony. LS. Customs Service headquarters maintains a data base of
CTR filed.

Checks/Withdrawal Items:

Funds normally are withdrawn from a bank account through the issuance of a
check. Withdrawal slips and automatic teller machines are also used to withdraw funds.
The face ofa check contains information that is informative. It shows the bank of origin,
date and amount of check, name of the payee, and the authorized signature of the owner
of the account on which the check is drawn. The following information also appears on
the face of the check:
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- American Banker’s Association (ABA) Transit Number and Federal
Reserve Routing Code. This-is the number on the upper right side of a check that looks
like a fraction. The numerator contains the ABA transit number; the denominator is the
bank of origin’s check routing symbol. An ABA transit number is a two-part code
assigned to banks and savings institutions by the ABA. . The first part shows a two or
three digit number that corresponds to-the city, state or territory where the bank of origin
is located. ‘The second part identifies the bank itself. The bank of origin’s check routing
symbol'is a three or four digit number that provides three pieces of information: 1) The .
bank-of origin’s Federal Reserve district,'2) The federal reserve facility. through whxch (he
check is collected, and 3) The funds availability assigned to. the check. Funds. avmlablllty
is either immediate or deferved. If “0” is the last digit, immediate avaxlabxlxty is
indicated, ‘A dxg;l of 1 through 9 mdu:ales a deferred payment.

(AR FIga

'\' R ».‘._ n.}_{\; N
RPN S Pm-Quahfymg Numbcrs The portion.of the MK,‘R numbcr that comes.
priiited-ona check indicates;bank of origin.information;(paying bank’s numbcr and check
routing symbol), cistomer:account number and:the check’s mmber.,...... .. 4 .
e [ Ly o P A 8 % ;“,,1, R LA ST
ST e Post-Quahfymngmnber -+ The portion.¢ of the MICR number c,nterqd by
-the bank of deposn s Ptoof Depanmem shows the.dollar.amountof tbe‘check U
{2 thn requcstmg a copy of axcheck‘asktfor BOTH SlDES of the check For one
thmg’rf the check was issued,t0-an individual-it-should uontmn that ] mdmdual s sxgnatuxe
If it was issued:to-a business.it:-williprobably.contain-a: smxpged,gm;orsemem_ Tpp back
of the check will also contain information related to the movement of money. Proof
numbers from all of thie banks thatithe-check passed through.will be.available, .
- !‘d‘}i-{ i
sulfthe check isdeposited; it follows the.clearing process detailed on page. 3.
Checks' that:are‘caslied arcirecognizable by tellcr swnps or! cashed" codes thatare - -

Any transaction® that affccts an; accounj but does not mvolye adepos:t .hcket or,
check withdrawal requires special handling. A record of these transactions is listed on
the customer's bank statement through memgrandum entries., These.entrics are shown to
report the movement of money that.takes place)wnhout gqmg,thmugh ithe normal
transaction points-of entry onwithdrawals through:checks;/Credit, memos‘or “CM’:,
indicate'an incresise in the:account funds, a flow of funds into,the accounit.. 4. debjt memo
or “DM” indicates a decrease in the account funds, a flow of funds out of the account.

N (R Qo LT VR P . v
B vro S ot ¢',,A~,A,-( B
%NmAmumJ?mnsamnns PRI 1
Ncm-accoum transactzons ;are ﬁnanc;al transacuons that occur at a fmancnal A
institution but dengt flow through an-account.. Examples of non-acgoum,u'ansgcuons
include loans; purchase or negotiation of cashier’s checks, money orders, travelers

F-$§
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checks; and currency transactions such as exchanging currency for currency and cashing
third-party checks. Wire transfers, entries into a safe-deposit box and the purchase or sale
of securities are also considered non-account transactions for investigative purposes.

Loans -

Loan applications, loan repayment ledgers and loan correspondence flles are
usually maintained by financial institutions. A loan application usuaily requires a
financial statément completed by the individual requesting the loan. - This is a good lead
document.‘ The loan repayment schedule and correspondence file contain: 1) Repayment
methods, 2)Final dlsposmon of loan proceeds,'3) Loan collateral 4) Downpayment, and
5) Credit checks nnd xntemal memoranda.

'nlese financml instruments requure SpeClal handlmg by abank because lhey
involvé various depirtiments inside the bank’ Cashier’s checks arc.drawn by the bank on
its own funds ‘and-are issued by an authorizéd officer of the.bank. The bank-employee
will ask the customer-to'desigriate a'remitter-and a-payee'in order to.fill.in these lines on.
the check. A certified check is a check where the bank guarantees that there are
sufficient funds ‘on deposit for that ‘particular check...A money order is'a ncgotnabl:
instrument (at $erves as a substitute for a check. The money order is issued for a,
specific ¢ amount of poyment and the customer fills in the name of the purchaser and
payee. Thé < batik émployes iifiprints only the amount of payment.~A traveler’s check is
an mtemauomily tedeemabledrafi. ‘It is purchased in various denominatioris and is only
valid’ wlth thé holder "§iGwir mdorsemem‘agmmt his ot her- ongmaLsngnamre -

Documentmg tlie movement of moriey involved in a pure currency exchange is
difficult. Ciifrericy for-currency exchnnge mnsacﬂons generally leave no:paper trail
inside the bank system. i

A third party check is a check that the:payee endorses to anotherparty. It can be
traced by thé‘bahk’.g “proof system™:if the third party is a legitimate entity.

Wiieﬁ-an'éfe'rs', ‘comnirionly referred to as funds transfers, refer t0:a series of .
transactions the'p puxpose of which i8 to‘thove funds from one location to.another loctmon
Tunds tmnsfcrs kre govcmcd ‘bytlie Uniform Commercial Code u.cc) Amclc 4A

A funds transfer begins with the originator’s instructions to the ﬁnancml
institution that will begin the process of the funds transfer. The originator’s instruction is
also known as the payment order. The payment order instructs the originator's bank to
make a payment of money to the individual or entity named in the payment order. The
recipient of this funds transfer is identified as the beneficiary. While the originator may

F-6
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only tell hisher bank whom to pay, the actual funds transfer may include several payment
orders issued by financial institutions to effectuate the funds transfer.

There will always be at least three. parties to a funds transfer. The three parties
include the originator, the receiving bank and the beneficiary. Other-parties that usually
are involved in a funds transfer are the originator’s bank; the beneficiary's bank and an
mtelmedlary bank.

L Ongmator the sender of the ﬁxst payment order in the funds transfer

' Process; - R .

b Ongmalor s Bank - the bank used by the ongmaxor of the funds transfer,

Receiving Bank - any bank in the funds tmnsfcr process that receives a
S ey paymento:det; Yoo T e . "
.»‘ ™ FAR 3 ot “, et gt b )
A Beneﬁmary the] pcrson who‘as thc rectpncat of the.funds: u-ansfer, .
el gy R L N R
Beneﬁcmy s Bank t.he bank that makes the payment from the funds
Toani e transfer 10 the beneﬁcxary aocordmg to the; payment ozdenand

er Cantov

B Intetmcdxary Bank - sisa recmvmg bank: other than thc ongmator s bank or
‘5. the beneficiary*s:bank, and.the customary:: posmon ofa Fedeml Raerve
Bank in a fiinds transfer that utilizes FEDWIRE.. .

* «1..* Funds transfers are ptincipally-executed:by means of three electronic funds
transfer systems. These systems are. FEDWIRE, CHIPS .and SWIFT,:, Funds trgnsfers.can
also be effectuated by telex, telephone; mail offacsimile:; . iz.:inen o 3

FEDWIRE - the wire transfer system owned and operated by-the-Federal
i =+ Reserve System: It wasestablished:in;1918 and connects the:Federal
«2 w:-t " Resérve Banks; theiribranches andsother agencies, such-as the Treasury,..
o :I‘Depnnmehb FEDWIRE {s.commonly used to-settle major.commercial. .
#5%uv - transactions: FEDWIRE transfers canniot be:made between a Federal
Reserve Bank and a bank located outsidethe U8, -, g ot -

CHIPS - stands for the Clearing House Interbank Payment;System which
-z e Hgownied:and-operated by the:New York Clearing House-Associgtion.
CHIPS is the preferred system for transferring U.S.. dollars oﬁ‘shorc,

SWIFT - stands for the Society for Worldwide Interbank Financial
. Telecommunications. SWIFT is a Belgium based communication system
-+that s oriented to serve banks, ‘securifies brokers and dealers, clearing
* institutions and recognized securities:exchanges by. providing intemnational
communication services to conduct funds transfers in different currencies.

F-7
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SWIFT has no funds wransfer capability.

TELEX - is simply another communications device that is frequently used
to complete simple funds transfers. A telex is also commonly referred to
as a'book transfer in that it provides a message to move funds from one
‘account to another at the same financial institution.

OTHER MEDIA - other types of media are used to execute funds
transfers; however, they are usually less favored because they lack
security of the funds transfer systems described above. The security that a
bank is concemed with in a funds transfer process is the ability of the
‘Teééiving barik to ensure that the payment order has been authorized by
the bank’s customer.

Itis unpommt to remcmbcr that funds transfers are not the eqmvalcm of having
cash on hand, A funds transfer should be viewed as a legal concept, such as a claim on a
bank that must méake'a phyment as the resultof a funds transfer; rather than specific
propc:ty or cash that the bank has as the result of a funds tmnsfcr

l‘ . b

The: focal point for invesugatmg afunds transfer should be at the beginning of the
funds transfer process. This would be the relationship between the originator and the
ongmator s bank " The sccount statement of the custonier is one’of the most useful
docuinents-iii tiis process: ‘When & funds transfer hasbeen ideritified on-such a
statement, the next request'shoiild be for the ‘detail staterment®. - - ...

Récords detmlmg both ends of the transaction: should be available cither from the
"bank‘6f origin‘or-destination, ‘o1 both. Out-of the country:(off shore) wire transfers can
create a retrieval problem depending on the country involved. :

Financial‘institutions tent or-lease storage facilities in secured areas of the bank to
its customers. The safe-deposit box rehtal agreement-indicates the date the box was first
renited and the’ idenuty :of the renter; however, bank records will not reveal the contents of
the box. An entry 102 maintained by the bank shows the date and times of visits to the
box and also reports the identity of the visitor.

o

Baik Credit Cards -
Miiny baiiks offer credit cards to their customers,: chargc shps and repayment
information relating to these cards'might be available.- ;

Financial institutions restrict access to records of money movement. The Bank
Secrecy Act and the Riglit To Financial Privacy Provisions of Federal law restrict open
disserhination of financial information to law enforcement. ;Accordingly, without the
individual customer’s permission, banks are forbidden to provide financial records to
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anyone, except when they are legally compelled to do so. Banks are also required to
notify the customer of any request unless legally told not to. Such legal compulsion can
take the form of subpoenas, summonses or court orders.

The Bank Secrecy Act requires financial institutions t0 keep certain records of
customer transactions. United States Treasury Regulations implementing the Bank
Secrecy Act provide, in part, that an original, microfilm, or other copy or reproduction of
most checking account deposits and saving accounts must be retained for S years. The
record must include the following: 1) Signature card, 2) Statements, ledger cards or other
records disclosing all deposits and withdrawals, 3) Copies of both sides of customer
checks, bank draft money orders and cashier checks drawn on the bank or issued and
payable by it. In addition, banks must retain for a 2 year period all records necessary to:

1) Reconstruct a customer’s checking account, these records must include copies of
customer’s deposit tickets and 2) Trace and supply a description of a check deposited to a
customer’s checking account. The requirements listed above apply only to checks and
deposits in excess of $100. Most banks find it cheaper to microfilm all such records
including checks and deposits of less than $100 rather than sort their records. The bank
Secrecy Act also requires financial institutions to retain a record of any extension of
credit over $5,000 as well as every transfer of more than $10,000 outside the United
States.
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ADDENDUM G

WITHDRAWALS, ERRATA, RESUBMISSION, ADDENDA
AND RETURNED REPORTS

A. Withdrawal and Resubmission

On occasion, after a report or memorandum has circulated to the Commission,
errors 6t oversights may be noticed in the report or new information may comé-to the
staff’s attention that makes it prudent for thc document to be withdrawn so-that it an be-
approprigtely revised. For instance, withdrawals are appropriate when a relevant issuc
has not been addréssed, when a statement in the report conflicts with the attached
documentation, when a recommendation or unalysxs conflicts with established policy or
another feport, or when a court decision requires a new examination of the issues. These
are sxtuatnon§ thial cannot be addressed adequately with an addenda or érrdta, While staff
often may catch erTors requmng W 'thdmwal on their own, someums they are broughk to'
the staﬂ’s attcntxon by an objectxon from' a Comm:ssxoncr Ce T oA

-t DN - B

Wilhdmwals may only be made beforé a vote has occun'ed. Thus,’a Wn.hdraWal
may be made: (1) any time during the voting period for the report ‘or memdrandum when
itison cmculauon, (2) if an objection has been filed, any time before 10 a.m. on the
r Hor (¢ the Execuuve Session for which'it is set; or (3) at tlié table dunng the
Xec 'g‘e Session; The 10 a.m. Friday deadline exists becausé that is when the -~
imission Secrctary s office prepares the agenda for the followmg Tuesday st -
Executive Session. - B

"!f the votmg period is over “and no objecnons'were filed so that the
rccommcnd:mons be%‘afne cerglﬁcd “withdrawal is not an availabléor appmpnate avcnue‘
Instead, staﬂ‘ wxll need %5 prepare a neiv tepon to cotrect the oversaght Ot ervofs. s R

N “ 53 8 & ’)’ ‘t T .

in order to withdraw a report or memorandum' dunng the voting penéd ory pnor to
10 a.m. on Fnday a short memorandum should be prepared withdrawing the report. Use
Enforcement Form 99 The sample fiemoranda are'at the end of this Chisipter. See

chmenis Gl angf G-2.’ Because withérhwal 6f a documenttis time'sensitiviey thé? -
memorandum shiould'bé expedited and hand Sirricd to the Assocsm Genéral Coufisel’s
séctetary. “AfRer 10 a.m; on Friddy, withdrawal usually musibe made athé thble {thie: -
Executive session meeting), increasing both the time expended and the-attentibh draWn to
the wnhdrawn report. ~
ERTI IS I + e ‘.’ B

For all withdrawals, an electronic message (EM) should bc sent to' tbe team
leader, Docket, the Associate General Counsel for Enforcement, and the Geneml Counsel
as soon as it is determined that a withdrawal is necessary.
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Withdrawal should not be viewed as a routine procedure because it often reflects a
lack of thoroughness and accuracy in the preparation of the report or memorandum and
impacts negatively on this Office’s credibility with the Commission.

Resubmission can occur shortly after the original report or memorandum has been
circulated or at any time afier a report has been withdrawn. Ofien, a withdrawal is
combined with a simultancous resubmission of the revised or corrected report. The
attached sample G-2, Enforcement Form 99, covers memorandum that is used for
resubmission,of the attached. rcvnsed report. Simultaneous rcsubmtssxon is feasnblc when
the revisions and/or cormrections can be quickly made.

When a rcporior mcinorandum is msubmi'tted the following guidelines apﬁly: ’

For items on cnrwlatwn or, placed on the agenda (elther by obJectlon or by
procedure), if the revision being resubmitted docs not affect the recommendations or any
item that.needs to be voted on (for example, the concxhatnon apccmem), you fecirculate
the appropriate page with a cover memo that explams what report it relates to and the
reason for the recirculation. If, however, the resubmission affects the recommendstions
or any.document mentioned. in a recommendation, such as a conciliation agreement, the
following -guidelinés apply: N '

L If the cntm: report does not ext;eed fen (10) pages mcluding altachments,
thhdxaw the report.and | (esubrmt an entire new copy along with a covcr memo cxplammg
the reasons for the;withdrawal and the changes. made. Enforcement Form 99 should be
used for the cover memo.

For reports wherg the OGC generated portion (report and attachments) does
not exceed 10 pages but also comnins non-OGC generated matcrials resubmit the
OGC gencrated matenals wnth acover mcmomndum dcta:lmg the changes in the
resubmission and explaining that the additional attachments can be found attached to the
original report circulated in the matier.

.For; longer rcpons thm the OGC generated portion (repom and
attachments) exceed 10 pages regardlesa of whether there are additional non-0GC
generated materials,circulate the appropnate replacement pages as well as a new
recommendation page. Identi fy,m the cover memo the repon these new pages belong to
and detail.yourreasons for the resubmu ssion.

Under any of these scenarios, you may, include a request for a shorter than’

72 hour circulationtime, if appropriate.

I

B. Errata
Errata are used to correct small oversights or minor errors in reports or
memoranda. Typical examples of when errata are appropniate involve omitted

G-2
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attachments, incorrect citations in reports, incorrect MUR numbers on report, a
pagination problem on a page (where a complele line of text is missing), and
mathematical errors. An erratum should ot be used if the correction is of a substantive
nature and effects a recommendation by this Office to the Commission, i.e., changes to
the text in the factual and legal analysis and/or the conciliation agreement, and changes to
the civil penalty amount, An example of an erratum, Enforcement Form 99, follows at
the end of this chapter. See Attachment G-3.

The ability to circulate an erratum depends on the time factors of the voting period
and whether an objection has been filed. If an objection has been made to a report or
memorandum on circulation, an erratum can be prepared for inclusion as an agenda item.

C. Addenda

Through the use of addenda, staff are able to supplement the material in the report
or memorandum with additional information.

An addendum is appropriate when it is discovered that additional documentation
should have been circulated with the report or memorandum or where pages of the
attachments were inadvertently omitted during the review or photocopying processes.
The ability to circulate an addendum will be influenced by time factors relating to the
voting period. Sometimes the necessity for an addendum will come to light when an
objection has been made to place a matter on the agenda and the objection alerts staff to
the need or advisability of circulating additional information. Staff should promptly
consult with their supervisor or the Associate General Counsel for Enforcement if it
appears there is a need or desire to circulate an eddendum. An example of an addendum,
Enforcement Form 99, follows at the end of this Chapter. See Attachment G4.

D. Returned Reports

When a report or memorandum has been placed on the Executive Session agenda
for discussion, the Commission may vote to retum the report to OGC for revision based
upon the discussion or votes at the meeting. In these circumstances, a new report or
memorandum will be prepared and resubmitted for a new tally vote, or this Office will
ask that it be placed back on the egenda. A new sunshine form is required.

The revised report should note in the text or a footnote that pursuant to the
Commission’s direction the report or memorandum has been revised, etc. It will not
always be necessary to reproduce all of the attachments, only those that have been revised
or that require approval and have not yet been approved, such as factual and legal
analyses and conciliation agreements.
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E. Attachments

G-1. Example of Withdrawal

G-2. Example of Withdrawal and Resubmission
G-3. Example of an Erratum

G4, Example of an Addendum
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EXAMPLE OF WITHDRAWAL

FORM 99

FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM '
TO: The Commission
FROM: Lawrence M. Noble

General Counsel i

BY: LoisG. Lemer
Associate General Counsel

SUBJECT: “MUYR:9999 - Withdrawal of General Counsel’s
' i ~Report dated May 1, 1998 .1

-~ .On'May 1,'1998,this Office circulated a General Counsel’s Reportin MUR 9999
to the’'Commission on a 72 Hour Tally Vote basis. At this time, this Office'is
withdrawing the report becausethe proposed civil. penalty was calculated incorrectly. -A
revised report will be circulated shortly.

Staff Assigned: John Brown L

Attachment G-1
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EXAMPLE OF WITHDRAWAL AND RESUBMISSION

FORM 99

FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM -
TO: The Commission
FROM: Lawrence M. Noble
General Counscl
BY: LoisG. Lemer
Associate General: Counsel
SUBJECT: MUR 9999 .- Withdrawal and Resubmission

Corrected Recomimendations to:the General Counsel’s
Report dated May 9, 1998

¥ On May-9; 1998,:this Office circulated a General Counsel’s Report in MUR 9999
containing'the incorrect.civil penzlty amount in the'proposed conciliation agreement. At
this time, this Office withdraws the report dnd submits a corrected copy in this matter.
Attachment
Staff Assigned: John Brown

Attachment G-2
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EXAMPLE OF ERRATUM

FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: The Commission

Lawrence M. Noble
General Counsel

Lois G. Lemer
Associate General Counsel

SUBJECT: MUR 9999— Errstum - : .-
Gencral Counsel s Repon damd May 1, lm

il e

On May 1, 1998, a General Counscl’s Repon in MUR 9999 was circulated to the
Commission. It has come to our attention that an incorrect Advisory Opinion is
referericed on page 3. Although thc report refercnocs AO 1988-1 1he correct opinion
numbensAOl989—l . el e . . .

.-

Staﬂ'Assxgned Joanmwn SRS . .

Attachment G-3
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EXAMPLE OF ADDENDUM

FORM 99

FEDERAL ELECTION COMMISSION
Washingten, DC 20463

MEMORANDUM
TO: The Commission
FROM: Lawrence M. Noble

General Counsel

BY: Lois G. Lemer
Associate General Counsel -
et . . "'5'? P . )
SUBJECT: MUR 9999 — Addendum to General Counsel’s
Report dated May 1, 1998

This Office submits the attached addendum to the-above-referenced General
Counsel’s Report. The report was prepared with a table of contents; however, the table
was inadvertently omitted during the copying process before circulation to the
Commission. The Commissioners mny wish to insert the attached table following page vi
of the circulated report.

Attachment

Staff Assigned: Mary Smith

Attachment G4
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ADDENDUM H

TROUBLESHOOTING AND PROOFREADING DOCUMENTS

Troubleshooting and proofreading all documents, such as
reports, letters, briefs, subpoenas, and interrogatories are
essential steps in the production of an acceptable-final work
product and to achieve the goal of “"zero defects” under the Total
Quality Management program. By identifying and correcting many
commonly occurring errors, you fmprove thé quality of your work
product. And.you can avoid- embarrassment when-'such errors are
pointed out or’corrected during thé Executive -Session ot when you
have to withdraw and recxrculate a teport, or ci:culace ‘an ¢
addendum or .errata.-* ‘

; This’addendum reviews- the ﬁo:e common €crrors that should be
identified and cotrected whén: troubleshooting ‘and proofréading a
document. At the end of this discussion are convenaent checklists

. for troubleshooting and ptoofteadinq documents. IR

8 I T LT
I. TROUBLBSBOOTING
. RRE M I Y . g
o ror purposes of thts addendum, troubleshootlng tefbts to
treviewing documents.for ‘errors>that -ate not readily {dentifiable
through traditionalgproofreading:methods that *have:‘focused‘on
misspelled words, punctuation errors, and format problems., For
convenience asi:a readily 'usableiteférdnce, this section ‘has been
,etganized accofding to the type of document. . :

PR P

‘A neports/ﬂenoranda-« R ;'bnﬂu

v

S

This section addtesses tepotts with recommendations, though.
many points are also televant to repotts and memoranda without
tecommendatxcns ‘- 3

i

1, Text . ;nﬁl 4 ’
Hake sute the co:zect MUR numbe:. Pre-MOR numbe:. ‘or RAD
Referral number is in the caption of the :eport.

a. neco-nendations
. Closely and-separately examine-the. recomiiéndations to be sure
they contain the. correct language, the correct ‘¢itations, and the
correct names and spellings. The Certifications are prepared by
the Commission Secretary’'s office and are ;taken verbatim from the
recomméndations. Errors in the citation or spellings may require
a follow up report or memoranda- to.correct ‘the errors so that
there is an accurate record of the Commission’s action.

.~
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Check to be sure that the recommendations in the report are
consistent with the narrative portion of the report discussing
them. For instance, if the report says that there is reason to
believe a respondent violated 2 U.S.C. § 44la{f) and 11 C.P.R.

§ 102.5(a), then both of those provisions should be included in
the recommendations. A similar.comparison should be made with
telated factual and legal analyses and proposed conciliation
agreements. .

. Check to be sure youmhave nade-a recommendation with respect
to .all named .respondents -or that the report -explicitly states that
no :ecoqmendation is being made at this time with respect to a
particular. nespondent. This requirement .is especially {mportant
in First General .Counsel’'s Reports. -Be especially vigilant-in
complaint generated matters that a recommendation is made with
- .tespect to all respondents who received notice of the complaint
unless the report states explicitly why a recommendation is not
beingznade at this time with respect to a. particular tespondent

Ho:eover, whete a report ot mmemorandum tecomnends dismissal
of a respondent, include a recommendation to close the file with
respect to that respondent. A dismissali:may inciude a no reason
to believe finding or a reason to believe finding coupled with a
£inding - to take:no further action:(assuming.that is the only
.uqugation pending with.respect to.that respondent). Don't forget
the, :econaendatton to - 'approve the app:optiate lettets,

Renembet in RAD teierrals and Pre-nuas the tlrst .
:acommendation shouldvbc ‘either.to-%open aiMUR".or "decline to
open a MUR." However, in RAD referrals for non~filers where we
are recommending a merger into an.already open MUR, it is not
necessary to make a recommondation to open a HUR in the new
non~filer referral.

b. Slgnature Line and_ Postscripts :

Check to be sure the report or memorandum has the proper
signature line in accordance with the track designation. Consult
the report or memorandum form in the ALLINl system to determine
the correct slgnatute llne. - -

Associate General Counsel signs~

-=All reports and memo:anda in Ttacks 1 and 2 matters.
--All extension of time memoranda,

&

General Counsel ngns°

--All reports and nemo:anda in Track 3 matters, except
extensions of time memoranda.

--All Probable cause and No Probable Cause reports.

--All memoranda forwarding Statements of Reason.

-=-All Close Investigation Reports.

~--All suit authorization Reports.

~-~All General Counsel’s Briefs.

H-2
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Check to be sure you have listed all of these attachments at
_the end of the report or memorandum.

The report or memorandum should also identify the staff
person. Generally, this is done at the end of the report or
memorandum, except for First General Counsel’s Reports where
form provides a place for it at the beginning of the report.
rule applies to all General Counsel's Reports, Comprehensive
Investigative Reports, and Memoranda.

2. Attachments

Check to make sure that all of the attachnents required for
the type of report or memorandum are included. (See-Addendum >,
List of Report Attachments). They should be as good and as
.legible coples as possible, since they will be copied once again
when the document is circulated to the Commission. They must also
be letter size (8 1,2 by 11). Larger sizes must be reduced to
lettec size on the! photocopiet...

-The attachments ahould be marked both by attachment -and by
. page, number .. ‘A stamp..is available from. the. receptionist ot ‘the
vtean secre:arywco facilitate the: narklng of aetachmentsw
R & R TS B 5
. u.%ractpalqand Le al Analyses. . b &
. ;‘Remenber the Fagtual- aga Legal~Analysis is the only written
explanatlon a respondent receives for the Commission’s reason to
*, believe finding., Although: it dis taken in: large.measure from the
' natrative of: the report,. it should: be:-edited appropriately ‘as a
Hstatement ftom the. Commission-explaining itsifinding to the
tespondent. Be certain to delete references to open compliance
matters, internal procedures or policy (such as referral
thresholds), discussion of investigative plans, or -mention of
fxndxngs against other tespondents in the same mattet. :

RN

Check to be su:e the citations for the vlolatlons 4n the
Factual and Legal Analysis corcespond with the recommendations and
the report, includxng citations to the regulations.

The Pactual and Leqal Analysis should also set forth the
jurisdxctional basis.for the Commission’s action:. This means that
in a complaint 9enetated matter,:the Factual _and Legal Analysis
should state at the outset that the matter was generated by a
complaint. For an internally generated mattecr, the Factual and
Ltegal Analysis should.state that.the.matter arose. from information
ascertained by the Commission in the normal course of carrying out
it supervisory responsxbllities and cite to 2 U. S C. § 437g(a)(2).
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Remember, as Form 69 indicates, all Factual and Legal
_Analyses should conclude with the language: "Accordingly, there
is reason to believe [name of respondent] violated [cited
sections}.”

b. Conciliation Agreements
Check over proposed concliliation agreements attached to a
report or memorandum to be certain that the correct party is
identified in the caption and preamble. Check that the correct
MUR number is in the caption.

Check that the cited violations in the agreement correspond
to the Commission’s findings with respect to-that respondent. If
the Commission has taken no further action with tespect to a
particular finding, it is then deleted from any ptoposed
-agreement.

. also, check the amount of the civil penalty in the proposed
agreement to be sure it matches: the amount stated in the report.
1f an installment payment plan is being included in the agreement,
make .sure the date set for the first payhent has not already
passed and:that there is’ sufficlient advante time for the payments
considering when the agreement is likely ‘to-be: fully executed.
For example, you can often avoid this problen by making the first
payment due 30 days after the réspondént receives a fully executed
agreement .and the othet paynents in specific intervals after that.

o - Check to be sure required 1njunctive language is also in the
.agreement, such as.refunds:of excessive”6r- prohibited !
contributions, filing of missing repoxés o? anendnents .to ceports,
etc.

Check the signature line. The Associate General Counsel
- signs conciliation agreements in all Track-1-and Track 2 matters.
The General Counsel signs conciliation aqteements in Track 3
matters.

¢c. Subpoenas ’ '
- Check subpoenas attached to a report or memorandum to be
.certain they are directed to the proper party. Also, check to be
sure that, starting with page two, the following 1n£ormat£on is
typed in the uppet left hand corner:

HUR & ’
Subpoena and Order to [name of party]
Page §

Also, be sure there is sufficient space for the day, month,
and year that the Commission Secretary must type in and for the
signature lines. The Commission Secretary requests that at least
four lines of space be allowed above the signature lines.
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3. Administrative Poras

a. Sunshine Porms
Be certain there is a sunshine form [the one signed by the
Associate General Counsel for Enforcement, Lois G. Letner] filled
out and included with the report or memorandum package when the
final package is sent forward for review and signature.

All reports with a recommendation and all reports circulating
on a 24-hour no-objection basis require a sunshine form.

1

b. noutin; Cards . '
Check the routing card to be certazn it is the appropriate

one for the track designation for-that matter, - Remember that when
.reports or memoranda are returned for revision and the routing
- card» has' become. filled up,-you should add a.new routing card when
you send the package back with its revisions.

.‘: .Secretaries should initial and date the routing card in the

lower t;ght hand cornet when they proofread a document

e R A Ry ;

B. Letters/envelopes

: c:;»“check uhq,inside %ddress»and the envelopevs add:es; label for
the correct address and,zip code., Carresponggnce has been.
returned to the office because of errors that should have been
corrected during: proofreading. Make sure any return receipt card

¢ is correctly filled out and that the MUR § and staff person's name

is typed in the margin for identification when the card is
returned. s

Also, check to be sure the proper respondent and correct MUR
number have been identified in the heading and text of the letter.
Check also the citations relating to the findings to be sure they
correspond with .the certification.

Check the signature line to be sure it conforms with the
signature authority policy. Absent unusual circumstances, the
following signature policy apglies:

Connlssion Chait-an stgns.

-=All RTB notlf;cation letters (Porms 27 31).

General Counsel Signs:

--Letters enclosing briefs (Forms 48, 4SA).

:==PCTB/No PCTB notification letters (Forms 46, 47, 49,
49A, S0, S51).

--Notification of Suit Authorization (Forms 54, 61).
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Associate General Counsel Signs:

~-~Letters to other federal agencies, except the U.S.
Macrshal (Forms 6, 7, 20, 48, 59, 62, 63, 63A).

--No RTB or split vote letters (Forms 22, 23, 24, 25,
26). '

--Injunctive Relief letters (Porms 13, 14).

Assistant General Counsels Sign:

~-Notification to respondent and complainant of initial
complaint (Forms.8, 8A, 9, 98, 10).

Docket Chief 8igns:

--No jurisdiction and improper combiaint'letters (Focrms
1-4). -

Staff Signs:
-=-All letters not otherwise covgted above.
Lettecs prepared for signature by the staff, the Assistant
General Counsels, and the Docket' Chief will be signed ‘without
~ reference to the General Counsel’s name. .

o ' - Sincerely,: ° * *

“ [ . . B RN 4 2%
Jane Doe
Staff Attorney

OR

Sincerely,

John Doe
Paralegal Specialist

Letters prepared for the Associate General Counsel’s
signature will be in this fotm:

Sincerely,

Lawrence M: Noble
General Counsel

{four spaces])

BY: Llois G. Lerner
Associate General Counsel
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Letters prepared for the General Counsel's signature will be
in this form: . .

Sincerely,
[four spaces]

. Lawrence M. Noble
Ly General Counsel

Letteis prepared‘tor the Chairman’s signature will be in this
form: . : ” .

sincerely,

[fout spa:esl

hl “ . LY

Ce w;i L . Joan D. Aikens .
i ; - Chairman R

E

Make sure the notification package contains all of the
tequired enclosures. Make sure- the‘?actual and Legal Analysis has
the correct . MUR number. r R

i

Make sure additional pages of the letter contain this
1n£o:mation in the upper left hand corner:
cay
[Person to whom letter is add:essed]
Page L8 . - 5. L.

with extension of time letters. include .a. completed Eorm for .

your supecrvisor. (See Addendum A, Extensions of Time).
oL K

c. Briefs

Be certain the recommendations at the enu- of the brief
conform with the text of the brief. ot

Check the caption for the proper identification of the
respondents ‘to whom the brief is being sent and the cottect MUR
number. . P .

Check the signature line: all briefs are signed by the
General Counsel. ’

1997 Enforcement Manual

352 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.

For more information, see http://www.fec.gov/law/procedural_materials.shtml.

1/93
1. PROOFREADING

This section covers the more traditional forms of
proofreading that should be done before a final package is sent
forvard for review and signature.

All final reports, briefs, memoranda, and letters should be
proofread prior to signature by staff members and then by the teanm
secretary. The date and initials of the secretary who proofreads
the document should be entered on the lower right hand corner of
the routing card. Draft reports and briefs being circulated for
comment need not be proofread until they are in final form.

A. Risspelled Words and Word Usage

- Proofread all documents carefully for misspelled words and
incorrect word usage. First, use the "Spell Check" function of
ALLIN1. Second,:proofread each word and line carefully. Spell
check will not pick up wrong words which atre spelled correctly.
ror instance, if you type in “"for" when you mean "four,” spell
check will not catch the error. Reading each line from right to
left (backwards) has proven to be an effective method for catching
errors.

‘A list .of Commonly bisspeiied Words- and- a list of Commonly

Confused Words is included at the end of tiis-Addendum for your
reference. ,

Ve s
..

8. Section Symbols

1. The section symbol (§) should not be used unless the
title of the U.S.C. or the C.P.R. is also used. Instead, the word
*"section” should be spelled out.

Pursuant to 2 U.S5.C. § 44la ....

ot

Pursuant to Section 441 ....

NOT

Pursuant to § 44la ....
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2. The section symbol (§) should not stand alone at the end
of a line. Use GOLD/SPACE BAR to link the gection symbol with the
following section number or use the Abbreviation ?unction.
especially for frequently used citations, -

The respondent relies on the provision at 2 u.S.C.
§ 44la(f) ...

The .respondent relies on the tule at 2 U.s.C. §
441a(£) e

C. Names s

«rnhe Aperson’s first name and middle:initial.should be kept on
‘the ‘same :line.. Also. never..divide a person’s initials- vhen’ used
in place of first names. Use GOLD/SPACE BAR to make the linkage.

The respondent is T.S. Eliot.'«33a: ot

OR ! T LR R S s S PO NN g:;".‘.'
The .respondent; 18 :TuSw s ‘- =rw - &%
- Eliot.
YR
NOT
cee, % Weeowm 3L 0y
The :espondent is T.
- s . s Eliﬂt. L T e e - . .

2. Do not divide a person’s naiiofto; his/her cou}tesy title,
such as Mr., Nrs., Ms., or.an official title; such as Sen., Rep.,
Gov. Use GOLD/SPACE BAR to link it to the rest of the name.

Tk
The Commission issued intetrogatOties to
Mr. Nathaniel Hawthorne .... :: o

NOT
w o omae - SR e e
. The- Commission .issued interrogatories 'to Mri :
Nathaniel Hawthorne ....

-9
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D. Dates

In a date including the month, day, and year, the month and
day sHould be kept together on the same line.

The redesignations were not made until December 14,
1991.

The redesignations were not made until December
14, 1991.

E. Punctuation

.Check’ the. document .for correct punctuation. Fofr teterence.
:see the Basic Punctnatxon Guide at ‘the end of this Addendum.

e

P. Spacing
1. Only one space between words within a sentence.
The committee amended its reports.
NOT
The committee amended its reports.

2. Two spaces between the period at the end of sentence and
the begiunlng of the next sentence.

The- committee amended its reports. Then, it filed ....
NOT
The committee amended its reports. Then, it filed ....

3. Two spaces should also exist between the footnote number
and the beginning of the sentence in a footnote.

1. The response was received ....
NOT

1.The response was received ....
This problem can be easily avoided if you TAB or indent five
spaces before starting the text of the footnote, thus providing

sufficient space for the footnote number that is automatically
added.

H-10
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G. Numbers

1. Spell out numbers one through ten when used in a
sentence.

The committee obtained reattributions from five
contributors.

The Committee obtained reattributions from 5

contributors.

2. Use the figﬁres for numbers higher than ten.,

refunded 25 cohtc!bucioné.

The committee

The committee refunded twenty-five cdnt:ibp;ioﬁé.

+ 3. Use figures in a -series- of related numbers unless .
,wspelling them out is necessary to avo;d confus;ou. - L

The committee redesignated S conttibutions, teAftributed
10 contributions, and refunded 15 contributions.

4. Use figures for definite amounts.

.- {The committee recejived $3S $45.00 in excessive
, ,contributions. . : PR Do
5. Avoid using two figures next to each other vhere it may
create confusion.

..In 1991 twenty-five contributions exceeded the limits.

Y

NOT . S . ;» ;'.
In 1991 25 contributions exceeded the limits..

I W
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H. Porms of Address

The following is a list of titles and their corresponding
forms of address and salutations to use in letter.

Address on Letter

and Envelope Addressee Salutation
The President The President Dear Mr. President

The White House
- Wwashington, D.C. 20500

The Vice President The Vice President Dear Mr. Vice
of the United States: ’ : President
United States Senate

Wwashington, D.C. " 20510

Senator [ ] The Honorable [full name) Dear Senator
United States Senate [surname] -
washington, DiC. 20510 . :
Representative [ - 7 The ‘Honorable #{'full name] - Dear Mr.
House of Repteeehcatives T ' . [ surname)
Washington, D.C. 20515 _

Mr.* [full ndﬁe]. Esqdire-' ’ . T ‘ Dear Mr.

[local address] . o . [surname]

* Where approptiate,\substitute "Ms." for "™Mr." - iNote "Mrs." is
appropriate where the person has identified herself as such, i.e.
Mrs. Barbara Bush.

III. LIST OF ATTACHMENTS

Att. H-1. ' Check list; Reports and Memorandum
Att. H-2. Check list; Letters

Att. H-3, Check list; Briefs

Att. H-4. Basic Punctuation Guide

Att. H-5. Commonly Misspelled Words

Att, H-6., Commonly Confused Words
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CB!CK LIST
Reports and Memoranda
Text
Do recommendations contain correct citations
and spellzngs of respondents’ names?
Is the caption and MUR number corcect?
Are recommendations made on all issues
(i.e., "open or decline to open” or “approve

the appropriate letters")?

Ate recommendations made on all respondents
and to "close the file"™ (where appropriate)?

Do fecommendations con!orm to the text of the
teports? :

Does report have the proper signature line?

Are all ‘necessary attachments listed at the
end of the report, are they ‘marked, attached,
and lettet s:ze?

, - ‘.

8. 1Is the staff person xdentxfxed?

I1. Por Pactual and Legal Analysis

9. Does the factual and legal analysis conform to
the recommendations and the text of the report?

10. Does the factual and legal analysis contain
the proper jurisdictional statement?

11. Have’Eeferences to open enforcement matters,
internal policies, or findings regarding other
respondents been deleted?

111. Conciljation Agreement

12. Does the conciliation agreement identify the
correct respondent in the caption and text?

13. Has the correct conciliation agreement form
been used (preprobable versus post probable)?

Att. H-1, 1 of 2
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14. Do cited violations in the conciliation
agreement conform to the Commission's findings?

15. Does the proposed civil penalty in the
‘ . agreement match the figure in the report?

16. Does the agreement have required injunctive
language?

17. Does the agreement have the proper signature
line?

Subpoenas

18. Are the subpoenas directed to the respondent
or witness?

19. Is each page properly identified?

20.. Does it contain sufficient space for the
signatures and dates?

Administrative. forms

21. Has a correct sunshine forn been attached
and filled in?

22. Is the correct routing card attached?

Att, H-1, 2 of 2
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CHECK LIST

Letters

Yes/No

1. !s the inside address correct?

2. Are the enforcement matter number and the
respondent (where applicable) identified
in the "RE:" section and ptoperly tabbed
.and spaced?

3. 1s each pagé properly identified in the upper
* left hand corner? .

4. Does each letter have. the .proper signature
line?

S. Are the envelopes correctly addressed?

6. Are return receipt cards (where used) properly
filled out and attached?

7. Are all the enclosures there?

8. Do Factual and Legal Analyses have the MUR
number on them?

9. Does the conciliation agreement have the
correct MUR number and respondent in the
caption?

Att. H=-2, 1 of 1
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CHECK LIST

Briefs

Do the recommendations conform to the text
of the brief?

Does the caption identify the proper party?
‘BaQe references té opén:enfo:cement mattérs,
internal policies, or findings regarding other
respondents been excigsed from the brief?

Does the brief have the proper signature line?

Does the caption have the correct MUR number?

Att. H-3, 1l of 1
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BASIC PUNCTUATION GUIDE

“1.  commA

A.

Use a comma to separate words and phrases in a series.

The question of redesignation, reattribution, or
teallocation is

The tceasurer is responsible for keeping the records

properly, preparing the reports accurately, and filing
the reports on time.

[Use-ot the comma between:the last two items in the
series before the conjunction is preferable, but not
essential.} ‘ kS :

Use a comma to set off . items from the rest of the
sentence. Remember in the middle of a sentence, two
commas will-often be. necessary. to "set' off® an item.

w el 4

1. Words -in Apposition . o '

Sam Smith, the t:easu:ér of the committee, stated

2. Contrasted Wocds.

reattcibution, not redesignation, was the proper

3. Transitional Words

Moreover, the respondent argued

4. Long.Introductory Prepositionai Phrases

Compare

»

Upoﬁ further review of che'SXXQQStLons in this
matter, the Commission

In 1991 the Commission found

Att. H-d4; 1 of 6
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Ix.

S. Dependent Clauses Preceding the mMain Independent
Clause -

1£f you intend to be teptesented by counsel in this
matter, please advise

Counsel argued that because the committee had not
received adequate notice regarding the due date for
the report, it should not be held responsible.

6. The Year in Datéa

The contribution was made on July 21, 1992, and
refunded on September 7, 1992.

c. Use a comma to saparate two independent clauses joined
by a .conjunction.

Common Conjunctions: and, but, so, yet, for, or, nor
The. reattributions were received; and the committee
amended its reports.

[See use of semjcolon with independent clauses in the
next section. ] .

'SQnicolon

A. Put a semicolon outside:quotation marks.

The check was dated September 10,71990; made payable to
"smith for Congress”; and drawn on ... .

NOT

"Smith :for Congress;"

B. Use a semicolon, rather than a comma, to separate

.clsuses in ‘a series-ti.at are long or include commas
within thea.
Take no further action with respect to Avail-Ability,
Inc.; Bill Taylor & Assoclates, xnc 1+ and Bibb
Distributing Company. :

c. Use a semicolon to separate two independent clauses

joined by a conjunctive adverb or transitional word.
Examples: however, moreover, therefore, hence

The committee obtained the redesignations: however, it
did not amend its reports.

Att. H-4, 2 of 6

1997 Enforcement Manual

363 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

1/93

The committee failed to obtain the redesignationg; hence
it did not amend it reports.

[Note: a comma after the transitional word may be used
. when you wish to put emphasis on that word.]

D. Use a semicolon to separate two independent clauses
joined by a conjunction [see Comma above) where one or
. both of the independent clauses contain commas that
would otherwise cause confusion.

The committee obtained :redesignations, sought
teattributions, .and made refunds; but it failed to
amend its reports.

<% 11, COLON S S

Use a colon to introduce a list or quotaiion.
Li“t:g. o N ¥ ' : ’\»-;““,‘:.-‘ . &
The complaint makes four allegations:

N Quotation: . .. T S il TP U :
N ¢ i

cere £ PRSI < o Tl R S
2o o THE beachyre states: ,"Ratd for.by. o

a6

-
L]

. :‘..‘.n_.w‘:"’ *

Iiv. AiOSTQOPﬂB
1fqé6ég}ogﬁés4¢§;'§osé often .used. to show possession.
A. Distinguish between possessives and ﬁiutals.
Sinqular possessive: .o : S
~ The Respondent’s .counsel
flufgllﬁbsséEZibe;A' . A
; ;'fhé‘ﬁgspdhhgnxs'ﬁcogﬁéil.Qﬁ e
8. Distinguish betwveen “it’d* ‘and its.®
ic's = it is
It’s time for another reminder. ([It is time]
its = singular possessive
The committee amended its reports.

Att. H-4, 3 of 6
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v. QUOTATION MARKS

A. Use double quotation marks to set off a direct
quotation.

fhe committee asked that "no further action be taken
against it."

“B. . - Use single quotation marks té quote material within a
direct quotation -enclosed by double quotation marks.

The Responderit said that she "had not ptovided any
‘targeted list’ -to the commxttee "

[Note that the left single quotation mark can be found
in the upper left hand corner of the computer
keyboatd 1

c; Place quotation marks outside commas and periods but
inside colons and semicolons.
.q . BN LY . u;

D. Longer, quoted material that is~indented and single
spaced and introduced with a colon, i.e., a "block

quote,” omits quotaticn marks ‘at ‘the beqinning and end
of the material.

The Respondent stated:
1 was not given a list of PACs with key
< tontact persons to solicit ‘for contributions
through any direct mail program.
V1. PARBNTHESES

A. Use parentheses to gsét off material '‘n a sentence that
is not part of the main thought of the sentence.

The Commission found reason to believe the

comrittee had received excessive contributions (but
not including Joseph Smith’s contributions).

Att. H-4, 4 of 6
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B. Use parentheses to enclose figures or letters in an
enumeration or list.

The committee: (1) refunded $10,000 in excessive
contributions; (2) reattributed $15,000 in
excessive contributions to spouses; and (3)
redesignated $5,000 in excessive contributions to
the next election.

C. , Use parentheses along with guotation marks to enclose
abbreviated references to be used in the document to
refer to a particular .person or thing.

: The Association of Trial, Lawyers of America

. Political Action Committee ("ATLA PAC" or "Trial

- . e e Lavwyers. PAC") o a

VI ‘DASE
The dash is also used to insert material into. a sentence.
= s rovides a more,. -abrupt, and. greater; separation -of material

! o ttom the main body of the sentence than a comma. or
; parentheses provides.
i »
i

PN ]

The - comnittee Iq}led tohapend i&s :epo:t to show -- and
thus failed to disclose —- the PAC contributions.

e Remembet “YRat, since most keyboatds 4o not. havg a. fdash‘ key,

a dash ‘can be created by doﬁble~sttiking the hyphen key.

VIII. BRACKETS P

Brackets are another method to insert material into a
sentence., They are used, however, when ‘the“author is
.g:inserting his or.her own editorial comments,. -omissions,
. .éxplanatory notes, ora change "in capltalization or number.

ror instance, use brackets to indicate spelling or grammar
errors in quoted material.

That respondent said that “"irregardless [sic] of the
Act's requirements, his contributions were permissable
[sic].”
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IX. HYPHEN
The hyphen is used primarily to form compound words.

The contribution was reattributed to the contributor's
daughter-in-law.

Large, last-minute contributions are reportable.
The party’s get-out-the-vote drive occurred
Note, however, that the hyphenated ‘version of compound
adjectives is used before the noun, but the hyphen is not
used’ attet the noun ot verb.
- The four-month-old amendmenté were incomplete.

The amendments were four months old and incomplete.

X.  ELLIPSES

ElYipses dots’arc-used~to ind&cate oliuaions from quoted
material. ‘

4

) “This 1ntezptetation...shou1d be tejected out of hand
e N . on log;cal gtounds al ne " "

Use four dots on a separate line to- indicace the omission of
an enti:e paragtaph‘betweeﬁ two quoted patagtaphs.

for furthet creference:

(1) A Uniform System of Citation;

"(2) GPO Style Marual (1973); and

(3) Margaret Shertzer, The Elements of Grammar (1986).
T i . . . " N o .
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COMMONLY MISSPELLED WORDS
I. Correct Spellings

accommodate
acknowledgment
admissible

all right
analogous
argument
benefited
canceled
cannot

catalog
colloquy
‘commingle
comprehensible
consensus
controvertible
corollary
credible
defensive . B
de minimis st LT
development '
divisible T Ce . :
dossier

eligible e e P
embarrass

employee g e aeeee Cae L
enclosure

enforceable

exonerate

exorbitant

feasible

foresee

fulfill

fungible

germane

gobbledygook

harass

harebrained

illegible

innuendo

inquiry

irresponsible

liajison

maneuver

manifest

marshaled

mileage

e
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misspell
.moneys
occasion
occur, occurred
paralleled
partisan
percent
permissible
privilege
proffer
promigsory
referable
rescind
sensible
separate

- -setiatim
tangible
technique
threshold
totaling
toward
transferor
willful

I1I. Plural Exasples

attorney attorneys
brother-in-law brothers~in-law
notary public notaries public
.passaz-by ' passers-by
going-on goings-on
also-ran also-rans
‘nwigher-up higher-ups
go-between ‘ go-betweens
addendum addenda
memorandum memoranda
money moneys
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accedd
exceed

accept
except

adapt
adept

adverse
averse

fadvlse

advice

affect
effect

all ready
already

among
between

apt
liable

awhile
a while

biannual
biennial

born
borne

canvas
canvass

capital’
capitol

casual
causal -’

COMMONLY CONTFUSED WORDS

yield: adhere
surpass

to receive
to exclude

adjust

skillful, proficient
opposed

disinclined

tecommend, suggest (verb)

~opinion (noun)

influence, change
accomplish, result <

entirely ready

. previous; occurred

reference to more than two

_reference to only two

" suitable, appropriate
legally bound

"for some time
.a short time

semiannual; twice a year

. every two years

birth

. ,carried
-

tent cloth
.to solicit for votes

seat of government, money
legislature’s building

happening by chance
happening by design

. B=6, 1 of 3
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compare note points of difference or

- similarity

contrast note points of difference only

complement. complete

compliment praise

continual frequently recurring

continuous unintercrupted

credible worthy of acceptance ’

credulous believable on uncertain evidence

discredit : destroy confidence in

disparage undervalue

discreet © ' - prudent

discrete distinct

disinterested - .+ » - lack of self-~interest

uninterested indifferent

elicit » ; . to draw

illicit¢ illegal

envelop ’ - to cover about

envelope wrapper

extant . - in existence

extent range, degree

farther .o distance (Qpatlal)

furthes ) not distance

few refers to nunmber

less . refers to gquantity

formally ‘<. cerenmoniously

formerly : in previous times

imply : ' . speaker or document implles

infer listener or treader infers

ingenious skillful, clever

ingenuocus simple, naive

majozity more than half

plurality less than half, but more than any
other

Att. H-6, 2 of 3
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militate

-mitigate

new
novel

ordinance
ordnance

partially
partly

peremptory
pte-emptory

'betsonal

personnel

perspective
prospective

precede
proceed

precedence
precedents

principal
principle

stationary
stationery

tantamount
paramount

waiver
vaver

to influence
to moderate or make less severe

recent
unusual

law
military supplies

to some degree
in pare

decisive
preference

individual
staff

view
expected

to go before
to begin

priority
usage

chief, primary
proposition;, rule

fixed
paper

equivalent

" highest

give up a clainm
hesitate
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ADDENDUM 1

VOTING PROCEDURES
AND AGENDA PLACEMENT

L Introduction

The Commission uses a circulation procedure to vote on most items in
enforcement matters. These procedures permit more efficient and expeditious action,
particularly for.enforcement matters which often require frequent or numerous actions by
the Commission, . Note that the. Act requires;the affirmative vote of at least four:
Commissjonérs for. the Commission to-take any significant action in an enforcement
matter. 2 U,S.C. § 437c(c); 2 U.S.C. § 437g(a)(2), ()4 )(A)®), (@(SXHC); (a}(6)(A). The
voting procedures minimize the number of items that are placed on the Executive Session
agenda, requiring an appearance by the staff person and discussion and consideration by
the Commission.

. The dlscusswn that follows outlmes the Commxssxon voting procedtres and -
agenda placement for enforcement matters,. . The full voting procedures and agenda - -
deadhnes for all items requiring Com,mxssnon action are more fully described in
Commnssxon Dlrecnves 17 and 52. :

Because of the statutory conftdentlallty of Commission enforcement matters, all
enforcement documents are circulated on a sensitive basis, bearing a "SENSITIVE"
stamp, and enforcement mattgrs are always discussed in.Executive Session (see
Addendum ! The Sunshme Act and OGC’s Practlces and Procedures)

o

1L, Clrculatlon Vote Procﬂur_e_s;.

. Enforcement matters usually fall into one of four categones for circulation: and
Commxssxon acnon :

o1

; (l) automatic agenda itemS'v

(2) 72 hour tally vote c;rculanon,

(3) 24 hour no objectlon mrculatxon

(4) informational circulation.
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A. Automatic Agenda Items (blue paper)

Enforcement reports to the Commission that recommend the filing of a civil suit
are automatically placed on the agenda of the next Commission executive session. In
addition, this Office can request that a particular report be placed on the next agenda.
These reports are 'discussed more fully in the "Agenda Placement" section of this
Addendum.

B. 72 Hour Tally Vote (green paper)

_All other enforcement reports and memoranda with recommendations that require
a Commission vote circulate for three full business days on a tally vote basis and on
green paper. Except for Friday in which only one circulation tisually takes place, the
Commission Secretary's office circulates documents to the Commission twice per day, at
11 a.m. and at 4 p.m. The Comniissioners' voting deadline for all circulations is once per
day, at 4 p.m. (thus the actual vote period for documents cu‘culatéd atll am. lS 3
business days later at 4 p.m., or 77 hours). - '

Reports circulated for a tally vote have a voting cover sheet that provides the time
frame in which;the Commissioners have to vote on the matter, identifies the report or
memorandum by: date, and provides a place for the Comimissioner to indicate approval or
objection and a place for optional comments.” An exdmplé¢ of thi$'voting cover sheet is
included at the end of this Addendum. For the recommendations in the document fo be
adopted, at least four Commissioners must affirmatively approve them by so indicating
on the vote sheet and: retummg the. vote sheet to the Commxssxon Secretary ‘office.

Shortened Tally Vote Please note 1hat this- Ofﬁce can-ask for the tally vote -
deadline to be shortened, to 24 or 48 hours if circumstances tequire 4n expedited decision
(an example of a cover memorandum seeking a shortened voting deadlme is mcluded at
the end of the Addendum).

- Reports and memoranda that circulate on a Tally Vote basis go on the agenda (1)
if at least one Commissioner files an objection to the recommendations or (2) if fewer
than four Commissioners approve the recommendations, even though there are no
objections. The.latter situation can happen if one or more Commissioners fail to return
the-voting cover sheet and are thus recorded by the Secretary's office as a "no vote" on the
particular circulation item. Please note that the Commissioners only vote on the
recommendations. They may take exception to the analysis in the report and, thus, may
file an objection; but the vote is on the recommendations.

If a Commissioner files an objection, staff is notified through a memorandum that
indicates the Commissioner(s) who objected and the date of the Executive Session on
which the report or memorandum will be on the agenda. See Addendum B for more
discussion on the procedure regarding objections and preparation for Commission
appearances.

I-2
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If there are no objections filed and there are at least four affirmative votes, the
Commission Secretary's office prepares a certification, which is the Commission's official
record of the‘action taken.with respect to the recommeridations in a particular report or
memorandum. The centification is signed and dated by the Commission Secretary, and a
copy is forwarded to the staff person through OGC Docket soon after the voting period
ends. . See example at:the erid of this' Addendurn. Available for staff use is the PLUS
database which references-certification mfcrmanon, but should not be subsmuted for the
actual document. . A

Cus;tr24 Hour'No”Objeétlon(yellowpiper)“ LAt RN Ol
- Lompgnbd omagr dapirmald wil o wssm “m'.xwlwu R LD T TEY i et -
.4 7 GomprehensiveInvestigativeReports and! First Geéneral Cotinsél chons without
recommendations circulate on a 24 Hour No Objéction basis ahd on'yellow paper. -The' '
vote sheet that accompanies documents circulated in this way contains ne approval
mechanism- but rather.only a'spacé for a Commissionet'to object. See‘example at the end
of this Addendum. Thus, although there aré ho recommendations-ot which the -
Commissioners vote in these types of reports;:a Comumissioner may still clioose to-object
in order to place the report or memorandum on thie next-Excoutive Session-agendd: 1f
there is no objection, staff will receive a notice from the Commxss:on Secretary s office.
Set example at the end of this Addendum. EIES

.:..9pecial-procedure aunng suspension of voting 'deadlines: The Commnssxon may
suspend-voting deadlities duting holiday periods-which exténds the voting-deadline for
items in circulation.: During such a périod, enforcement iemotanda recotmending
granting or. denial of extensions of time are circulated on a 24 Hour No Objection basis;''
rather than the usual 72 Hour Tally Vote.. 'Ihe recommendanons are appmved unless at
lcust tbreeComlmssnoners objec( T e

T o il 4 oo : ‘

D. lnformlmnal (wlnte paper)

General Counsel's Reports without recommendations (ifter the First-General
Counsel's Report),.outgoing correspondence containing foriial notifications, as wcll asall
complaints, amendments, General Counsel's Briefs, and Respotident's Briefs are
circulated to the Commission on white paper. These'arc consideréd informational’®
circulations.; For instance,.a General Counsel's Repori without recommeéndations may be
prepared to inform the Commissioners that:preprobable cause conciliation is being '
extended because of the likelihood of réaching an agreement, or that it is’ bemg ended and
the matter is moving to the briefing stage because ofithe inability to achieve agréement or
because of the lack of an answer from the respondent. General Counsel's Briefs circulate
informationally so that Commissioners have them in their files when the General
Counsel's.Report.on Probable Cause goes forward. See Chapter 6. All oufgoing’
enforcement.correspondence following a Commission vote is also circulated on an
informational basis to the Commission. New.complaints and amendments to complaints
are also treated this way. Staffneed to monitor amendments to complaints and to notify
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OGC Docket when they are received so that they can be circulated (see Chapter 2, on
supplements and amendments).

After a report or memorandum has been discussed at the Executive Session,
revisions to the factual and legal analysis or conciliation agreement may be required by
the Comunission's vote. When the Comunission has not asked that the revised documents
be recirculated on a tally vote, an informational circulation of the revised documents may
be advisable in certain circumstances to give the Commissioners a copy of the approved
documcnt that was sent out. Sce Section IV.C.

There is no formal voting or objection period for.informational circulations and
no notice will be received acknowledging review by the Commissioners. Nevertheless, a
Commissioner may choose to place such an informational rcport or memorandum on an
Execuuve Session agenda for discussion, .

¢

Draft Statzments of Reasons. A typc of unusual informational circulation to be
aware of are draft:Statements of. Reasons, which this Office forwards andrwhich the
Commission Secretary. circulates on pink.paper to call attention to these time sensitive
documents (see Addendum D, .Statements of Reasons).

i

E; Role of bGC Docket IC

+u . When a report ot memgrandum is.signed by. the General Counsel or Associate
General Counsel for Enforcement, as.appropriste, jt:goes t0:0GC Docket: OGC Docket
staff reviews it nnd .using the.above-discussed. gmdclmes they:determinc how the
document will be cu'culatcd They then complete.a transmittal- memoranduin, and
tmnsnut the document to the Commission Secretary’s office.- When Docket forwards the
document to the Commission Secretary’s office, a copy of the transmittal memorandum is
also forwarded to the staff person (but not the supcrwsor) See the cxample at the end of
this Addendum. - .

» This transmittal memorandum instructs the Commission Secretary's office how to
i circulate, the report.or memorandum, i.c., on a 72 Hour Tally Vote-basis, a 24 Hour No

; Objection basis, an Informational basis, or other basis, such as an automatic agenda item.
Staf¥f should review this memorandum.as soon as it is received to make sure the report is
c:rculatmg on the proper basis and the correct.color (blue, green, yellow, white):: Also,
please note-that if you desire any.unusual.circulation for a document you are forwarding,
be cenam to flag; this on the routing:card so O©GC Docket staff.can convey the propcr
instruction to the Commission Secretary's office.

i 0GC Docket receives multiple copies of the report or memorandum when it goes
on circulation bascd upon the distribution list for each type of document which is
maintained by the Commission Secretary's office. These copies are distributed to the
staff person, supervisor,-Associate General Counsel for Enforcement, General Counsel,
and other enforcement team leaders. The original copy of the report is retained
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temporarily in the Commission Secretary's office until the voting period has elapsed and
the recommendations certified or until after the report or memorandum has been voted on
at the Executive Session meeting and the certifications prepared. At that point, it will be
retumed to OGC Docket for placement in the permanent file.

The below chart illustrates these voting procedures.

Vv PROCE S
_Automatic Agenda itom e circulatason blue ¢ - ’ R {
o U . o authorize suitreports . 1. . .= W o
s reports.and 1,memoranda that tms Ofﬂce requests be placed
' on the agenda
e anything circulated in a matter already on the next agenda
- _ » voting takes place at the Commission meeugg
72.Hour Tally Vote e . circilates’ongreéen’
. o _ applies to all reports with recommendations (except

.. . authorized syit reports or spegial request by OGC). .
s placed on agenda by objection or by failure to gamer four
’ ) affirmative’ votes by the voting 'deadtine
+ voting de¥dline can be shortenéd If necessary -
24 Hour No Objection e circulates on yefiow
. -t « applies to First General Counsel Reports and
Comprehensive Investigative Repons without
racommendations
o applies to extension of time requests during suspension of
voling deadiines
PR e: placed on agenda only by objection; no affirmative vote
- L . " required K
Informational . e circulates-on-white’
. - .« applies.tg jnformational cuculalnons. i.e., complalnts and
amendmenfs General Counsel's Reports without
‘recémmendations, probable cause bﬁeﬁs certain outgoing
correspondenoe etc.
o no vbte or cértification, but may be' objected to and put on
the agenda
) ... . . drak Statements of Reasons are circulated-on pink paper

a0 T et ERHN T S

I:lI." ' Agenda [lacemeng
LA 'Objecﬁm :

38

o .

; chorts ‘and memomnda that cnrculatc ona 72 Hour Tally Votp basn (grecn) a2
Hour No Objection basis (yellow), and Informational cicculations (white) may be placed
on the ncxt Executive Session agenda by the filing of an objection by one or more
Commissioners. Because 72 Hour Tally Vote reports or memoranda contain
recommendations requiring Commission approval, they are circulated with a vote sheet as
the cover page. A Commissioner uses thig vote sheet to cast a vote either approving of
the recommendations or objecting to them. The 24 Hour No Objection circulation
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includes a cover page allowing Commissioners to object. Informational circulations do
not have separate vote sheets because there is no decision requiring Commission
approval, but a Commissioner may, nevertheless, make a written request to place it (or
any other enforcement matter) on the agenda.

Objections must be received by the Commission Secretary's office by close of
business on a Thursday in order to place a matter on the following Tuesday Executive
Session agenda. A Commissioner may file an objection before the voting period has run.
Thus, for example, a report that circulates with a voting period running from 4 p.m. ona

‘Wednesday to 4 p.in; the following Monday may be objected to by close of business on

Thursday. This objection will place the report on the Tuesday agenda, even though other
votes may be cast or objections filed any timé up to 4 p.m. on Monday, the day prior to
when the report will be on the agenda.

Staff are generally notified of objections through amemorandum from the:
Commission Secretary's office distributed through OGC Docket. Where the voting
period extends past Friday, staff may receive notice that a report or memorandum has
been placed on the agenda when a copy of the agenda is distributed on Friday aftemoons.
See Addendum D for further discussion on handling.objections.

"For the record":Objections: On occasion a Commissioner may file an objection,
but note that it:is "for the:record:"" This specxal desighation means that while the
Commissioner wishes to be recorded as not approvmg ‘the recommendations, the
Cormmissioner is not askifig that the report of meimorandum be placed on the agenda for
discussion and, further consideration. -Staff, will receive the same memorandum from the
Commission Secretary's ofﬁce but mdlcatmg next to the Commissioner's ghjection that it

~is "for thé record." Whether the report or memorandum is placed on the agenda will

depend .on whether any other Commissioner files-an objection. An objection "for the
record" alone w:ll not place thie document on the agenda.

B.  Failure to Receive Four Affirmative Votes

;= Reports g and memoranda:that- cxrculatg ona 72 Hour Tally Vote basis may also be -

placed on the agenda even when no objections have been filed if there are fewer than four
affirmative votes for the recommendations. This happens when Gorifnissioners do not
return their voting ballots and are thus recorded as "no votes"; it can occur when
Commissioners are unexpectedly out of the office during the votihg' ‘périod. When it is
known that several Commissioners will be away at the same time, the Commission has
suspended thie voting periods‘in order to minimize the llkehhood ‘that’ 1tems wxll goon the
agenda because of fewer than four afﬁrmauve votes:.

Generally, staff will becomi¢ aware that a report or memorandiiin has been placed
on the agenda because it récéived fewer than four affirmative votes only when the agenda
is distributed on Friday afternoons. An objection notice is not distributed becziuse no
objection has been filed.
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C. Automatic Agenda Items

Automatic agenda items circulate on blue paper without a vote sheet.. There isa
stamp on the upper right hand comer of the first page indicating the agenda date. The
report must be received by the Commission Secretary's office by close of business (5:30
p-m.) on a Wednesday to be placed on the next Tuesday Executive Session agenda.
There is no pre-meeting tally (hence no voting cover sheet):on automatic agenda items.
Therefore, there is no procedure for staff to ascertain in advance if there are any

_.,oblcwons,toa}hg recommendations.In seledted instances and after consultation with a
supervisor, staff;may contact.some of. the: Executive:Assistants-to-determine if there tre’
any;objections. ., Automatic.agendatitems génerallyfall:into tworcategBries: (1') civil’ suit
authonmhons, and (2) requests.by:the Ofﬁce of xhe General Counsel e e

EEES T I A - iy i [

] Ci\nl Suit Authorization

“ori-Reports or memoranda recommending the: filing of a civil suit will automatically
g0 on the next Executive Session agenda. The recommendation may ‘authorize (1)'a cw:l
suitto.enforce a subpoena, (2) a civil suit(after exhaustion of* ‘post-probable cause -
conciliation).alleging a violation of the Act or régulations, or (3)-a contingent &ivil suit,
e.g., if-a proposed conciliation agreemem is not accepted mmm*alspecxﬁed numbers of
davs o Coe . : 4

[ S ]

¢
ir

" 2. By RequeslofOGC :

a In addition, the Ofﬁcc of the- Gcncral Counsel may ask-that a pamcular report ot
memorandum be placed on-the agenda for a-particular meeting: (for an expedient :
resolution of an.issye, for example,) Thisrequest can be made regardléss of the
recommendations in the report or memorandum or whether the circulation is solely
informational, . If a decision has been made to:place a document on the next Executive
Session agenda, please be sure that OGC Docket is aware of how the document should
cnrculatc, so that they can convey-the appmpnatc -instruction to the Commission
Secretary's office. Note that if a matter is scheduled for the next Executive Séssion -
agends, any additional materials circulated in that matter for th: Commission's
information will.be put on blue paper: with the agenda date stamp; to-alert the” - }
Commissioners' ofﬁees that je nelam toan already scheduled agendn item.

3 Late Subxmssxons
'As noted in section Cc above, a docmnem is hmely ';ubmmed for the next Tnesday
Executive Session if it is forwarded to the Commission Secretary's office by close of
business (5:30 p.m.) on Wednesday the week before. "Latc submissions” are those
submittcd after Wednesday for the next meeting. Such submissions should include a
cover memorandum that briefly explains the urgency of the agenda document and, if the
document is beyond informational and necessary for consideration before a vote, requests’
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that the Commission suspend its rules to consider the late submission. See the examples
of such memoranda at the end of this Addendum. At the Executive Session, a
Commissioner must move to suspend the rules to consider the late submission before the
Commission can consider it.

Iv. Agenda.Disgositions and Certifications
A, Agenda Dlsposltion

For documems whxch are automaucally put on the agenda, there is no vote prior to
the meeting, so, the Commission must dispose of such items-by voice votes at the '
meeting. When a report or memorandum is circulated: for a tally vote and placed on the
agenda by objection, there will already have been some form of vote recorded. That tally
vote may stand or may be replaced depending on what takes place at the Executive
Session meeting.

. For instance, four or five Commissioners may have-cast a vote approving the
recommendations and only .one Commissioner has filed an objection. - In this instance, the
objecting Commissioner may raise a:point and seek to persuade:other Commissioners or
seek to:reject or amend the recommendations. 'If a motion which changes the
recommendanons is madethat passes.by at least four affirmative votes, it will replace the
tally vote. If no motion is made or none passes by four affirmative votes, the tally vote
will usually stand. If no new motion passes, the objecting Commissioner may withdraw
his or her objection and ask to be recorded on the tally Vote as-approving the
recommendation, or may let his or her objection stand. At the same time, a
Commissioner who had cast a voteapprovirig the recommendations may withdraw such
approval. If that happens,:the tally vote would change, and it'may result in fewer than
four Commissioners aﬁ‘lrmatwely voting to approve the reoommendatxons

Sometlmes a. report or. memorandum w111 be placed on the‘agenda by one or more
objections or where one or. more other Commissioners liave not voted. If there is no new
motion that passes, those:Commissioners will usually have' the opportunity-to cast a vote
at the table, thus changmg the tally vote. :,4< .

S 5 - .

Oncea vote is. taken by the Commxssxon dnsposmg of the recommendations; a
Commissioner who voted in favor of the prevailing motion mayask for'its
reconsideration. The affirmative vote of four Commissioners is required for
reconsideration, though such agreement is usually reached whére reconsideration is
sought. A vote to reconsider the prior vote will, in effect, nullify that pnor vote. A new
vote will be necessary to dispose-of the recommendations:

In those instances where.at least four Commissioners are unable to agree on fiow
to dispose of certainirecommendations, a deadlock may occur. That means that the
Commission was:unable to decide a question by the affirmative votes of four or more
members. It is simply a "no decision.” It should not be read as a no reason to believe or
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no probable cause finding because no motion to that effect prevailed. In this case, the
Commission will usually vote to close the file with respect to that respondent or to close
the entire file if the dcadlock affects the whole matter. (Note that if the Commission
disposes of a complaint generaled matter via such a deadlock or via a majority vote
against this Office's recommendation to go forward, a Statement of Reasons is required,
see Addendum O). ,

. B.. Withdrawals or Returned Reports

- Onogcasion, the:General:Counsel may withdraw a report at the meeting, for
example;to more.fullyi analyze anissue broughtup-during the discussioti:~ Similarly, Upon
discussioniafia matternthe Commission iay vote toTetum-a report to thé r‘()"ﬂibq’df' the -
General Counsel for further analysis based on the discussion or votes at thé meéting: ‘In
either case, a new report or memorandum will be prepared and resubmitted for a new
tally vote, or this Office will ask that it be placed back on the agenda. The revised repornt
should note for the Comumissioners that the matter had previously been béfore them and
summarjze the reason.for its withdrawal or return to this Office.

. C Post-ﬁndings Ci;'culations

When a report or'memorandum is discussed at the Executive Session and
significant revision.of the factual and legal analysis or conciliation agreement is required,
the Commission may vote to have the revised documents circulated for another vote.
These documents will usually be circulated under a cover memorandum that succinctly
explains the procedural circumstances, gives an overview of the revisions, and includes a
separate recommendation to approve the attached documents. Generally, this document
will circulate on a 72 Hour Tally Vote basis, although if time is of the essence a'shorter
tally vote period can be used, see Section I1. B.

D. Certifications 1 - .

Whenever the Commission votes on recommendations in a réport or
memorandum, the Commission Secretary will issue a Certification of that vote, This
Certification becomes the officinl record, along with the minutes, of thé Commission's
actions. The Certification ordinarily will repeat verbatim the actual recommendation
voted on by the Commission, whether it comes from the report:or merhorandum or from a
motion at the meeting. The Certification recites the date of the Commission's vote and
the result of that vote; it is signed and dated by the Commission Secretary. A copy is
distributed to OGC Docket, which makes copies for the staff person, the supervisor, and
the Associate General Counsel for Enforcement. Compare attachments 3 and § at the end
of this Addendum.

Certifications for reports and memoranda that circulate on a 72 Hour Tally Vote
basis and are not objected to are usually completed and distributed shortly after the end of
the voting period. Certifications for reports and memoranda that are considered at an
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Executive Session will be prepared and distributed shortly after the Executive Session.
Note that the date of Commission action may not be the date that the Certification is
prepared; it is the former date that is significant for notification purposes.

When staff receives a Certification, staff should carefully review it to be sure it is
accurate. Lf mistakes are found, staff should first compare the Certification with the
recommendations in the report. If the mistake was in the recommendations, staff will
need to initiate the proper corrective action. For this reason, it is imperative that when the
report is initially prepared, staff carefully proofread all recommendations to be sure they
have correct spellings and correct citations. If, however, an error has been made by the
Commission Secretary's office, staff should notify OGC Docket of-the error. QGC
Docket will then coordinate with the Commission Secrctarys oﬁ'me in obtaining a
corrected Certification.

Formal Cemf' cations are not issued for 24 Hour No Objcmon circulations
because there are no recommendations on which the Commission votes. Instead, the
Commission Secretary forwards a memorandum simply stating that the report circulated
without objection. See attachment 3 at the end of this Addendum.

E. Notification Letters

Notification letters of Commxssxon action should not be sent out until staff has
received the Certification and reviewed it to be sure it-is correct: If comective action must
be taken, the notification.letters should be held up until such acﬁon has been comp!eted
which may require a new votcfby the: Commission.

T
deoo - s -

V. Listof Attachments .

[-1.  Tally Vote Cover Sheet

[-2.  Cover Memo Seeking Shorter Voting Deadline

[-3.  Certification (no objection)

{-4. 24 Hour Circulation Vote.Sheet

[-5.  Notice of No Objection to 24 Hour Vote Cnrculahon
[-6. Transmittal Memorandum

[-7.  Memo to Suspend Rules for Late Submxssnon

[-8. . Cemﬁcauou .
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oo owsor - SENSITIVE

DATE & TIME TRANSMITTED: FRIDAY, JANUARY 24, 1992 12:00

. Pe . BER
BALLOT DEADLINE: TUESDAY, JANUARY 28, 1992 4:00
28

LR TGal Wit S

COMMISSIONER: AIKENS, ELLIOTT, McDONALD,.MCGARRYy:POTTER; THOMAS
. S CEecETl TETC D
. LR
SUBJECT: MUR 2761 - GENERAL COUNSEL'S REPORT
7 :DATED JANUARY 23, 1992.

st

I Y
A «
f

() wx-app:ove therré;:oniend;tion(s) P

« ) 1 objection to the recommendation(s)

COMMENTS:

DATE: - SIGNATURE:

A definite vote is required. All ballots must be signed and dated.
Please return ONLY THE BALLOT to the Commission Secretary.
Please return ballot no later than date and tiame shown above.

PROM THE OFFICE OF THE SBCRBTAR§ OF THE COMMISSION

Attachment 1-1
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2046)

January 26, 1993

— | SENSITIVE

TO: The Commission

FROM: -Lawrence M. Neble: -
General Counsel

BY: - Lois G. Lerner " )Y/
Associate General ‘Counsel

SUBJECT: Shorter Voting Deadline for Memorandum in MUR 3538

Pursuant to the Circulated Vote Provisions of Directive 52, -
the Office of General Counsel is circulating the attached report
on a 48 hour tally vote basis because of the limited timeframe in
which to respond to the: subpoena-discussed in- the.memorandum.

SRR I

i

Attachment -2
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Dr. Tim LaHaye and
Feaily Life Seminars.’

Vo et ALY R e s mar GERBIEDCATION 0 0TI Raheude

PRI PRSP

. oy -
-t MR + s KA PL
B

1, uié’@glbiw. Emmons,. Secretary of the Federal Election
Commission, do hereby certify that on Pebruacy 27, 1991, the
Commission decided by a vote of 4-2 to take the following

actions in MUR 2761:

1. Decline, at this time, to enter into
conciliation with Dr. Tim LaBRaye and
Pamily Life Seminars prior to a
tinding of probable cause to believe,

| 2. Approve the appropriate letter, as
tecommended in the General Counsel’s
Report dated Pebruary 21, 1991.
Commigsioners Josefiak, McDonald, McGarry and Thomas voted

affirmatively for the decision; Commissioners Aikens and Elljott

| dissented.
Attest:
oZ-28-9/ ©o Y./ %
: Date o Marjorie W. Emmons
S&cretary of the Commission

-

Received in the Secretariat: Triday, Feb. 22, 1991 9:15 a.m.
Circulated to the Commission: .Monday, Feb. 25, 1991 11:00 a.m.

Deadline for vote: Wednesday, Feb. 27, 1991 11:00 a.m.
dh
Attachment |-3
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24 HOUR NO-OBJECTION MATTER

FEDERAL ELECTION COMMISSION
WASHINCTON. D.C 20463

For more information, see http://www.fec.gov/law/procedural_materials.shtml.

ke

3

COMMISSIONER: AIKENS, ELLIOTT, JOSEFIAK, MCDONALD, McGARRY, THOMAS

RETURN TO OFFICE OF COMMISSION “SECRETARY By MONDAY, NOVEMBER 7, 1988 4:(

L.
¢

( ) I object to the attached report.
E . TET e

COMMENTS :

SUBJECT: RAD Ref. 88NE‘-43 General COunsel's Memorandum to the
- . commission dated November 4, 1988

DATE . K < SIGNATURE

SHEET TO THE COMMISSION SECRETARY.

FROM THE OFFICE OF THE SECRETARY OF THE COMMISSION
(yellow paper)
Attachment 1-4

-

OBJECTIONS, SIGNED AND DATED, MUST BE RECEIVED IN THE COMMISSION
SECRETARY'S QFFICE NO LATER THAN THE DATE AND TIME SHOWN ABOVE
OR THE MATTER WILL BE DEEMED APPROVED. PLEASE RETURN ONLY THIS

R
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FED"'ML ehegee, L
8BKOV -4 Piif2: 1

FEDERAL ELECTION COMMISSION _—

WASHINGTON D0 Nunt ‘ m@gaé“.’&
November 4, 1988

TO: The Commission

FROM: Lawrence M. Noble .
Assistant General COunse;ft

aTE Vo -
BY: Lois G. Lerner ;g}ib e, B
Associate Gener’ unéel PR Lo

SUBJBCT: RAD Referral 88N?*43

The Commission found reason. to- Selieve that :espondent
Salute America Political Actidn Committee ("Salute America®)
violated 2 U.S.C. § 434(a) (4) (A) (1) on tovember 1, 1988. The
Reports Analysis Division ("RAD") informed this Office on
November 2, 1988, that the Non-Filer Notice of August 5, 1988,
alluded to in the RAD Referral was returned unclaimed. It
appears that the RAD staff person assigned the matter failed to
resend the Notice in accordance with RAD policy. Due to changes
in personnel in RAD, the analyst originally handling the referral
was not available to check the final referral report. Thusg the
error was not discovered until after the COmmission had taken
action on Wovember 1, 1983,

As indicated in the Rad Refertal, Salute. America was
contacted by phone concerning the missing report. Furthermore,
it remains a fact that the report was: néver filed'with the
Commission as required by statute. Therefore, the Office .of
General Counsel's recommendation to find reason to believe that a
violation occurted remainsg unchanged. "

This Office is circulat;ng, on a 24 hour no ob]ection basis,
a Factual and Legal Analysis and letter to respondents that this
Office believes to be appropriate under the circumstances.

Attachment
Letter and Factual and Legal Analysis

(yellow paper)
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FEDERAL ELECTION COMMISSION

WASHINIITON DG én

MEMORANDUM
TO: LAWRENCE NOBLE
GENERAL COUNSEL :
FROM: Q&Aaaoam W. EMMONS /DONNA aoaca&fx
- CRETARY OF THE CONMISSION
DATE: SEPTEMBER 12, 1991
SUBJECT: MUR 3358 - FIRST GENERAL OCUNSEL'S REPORT,

DATED. SEPTE.\IBER 10, 1991.

The above-captioned matter was received in the Commission

SeCtetariat at 12:53 p.0. On Seotember .‘.1, 1991

and circulated-on a 24-hour no-cbjoction basls at 4 00 p.m
on Wednesday, Septeriber 11, 1991

Theze were no objections to the above-captioned matter.

Attachment |-5
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C, 20463

MEMORANDUHM o NEE

TO: Office of the Cpmit’ﬁ;sgzxdnA;»Secx'-r’e:xx.-ya. Ly
- CNL g el lzoiennd
FROU: Oftice ot General Counsel

. o
. - . 2
AR O EE R S LI IRCIN

DATE:

“ SUBJECT:,. :

“ P

The attached.1s submitced -as an Agenda document” -

for the Coinmlss:tin Meet,i_—pg-b:'

B B PO IR . H

Open Session

Closed Ssession

CIRCULATIONS DISTRIBUTION
48 Hour Tally Vote {1 Compliance [ ]
Sensgitive )
Non-Sensitive (] Audit Matters [
24 Hour No Objection [ Litigation {1
Sensitive [)
Non-Sensitive [ Closed MUR Letters {1
Information { ] Status Sheets {1
Sensitive {1
Non-Sensitive [ 1 Advisory Opinions {1
Extension of Tine Other (see distribution
Exception (] belov) [l
other {1
Attachment I1-6

- .

4;-------Il--IlIIllIIIIIlI-----------I-----q
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FEDERAL ELECTION COMMISSION
WASHINCTON, DC 2ot

A
VL"

4

February 29, 1988
MEMORANDUM

TO: The Commission

FROM: Lawrence M, Noble%

General Counsel
SUBJECT: MUR 2282 - Letter from Counsel

Attached for the Commission's consideration is a letter from
counsel for the National Republican Senatorial Committee related
to the Committee's request for an extension of time in which to
respond to the General Counsel's Erief in MUR 2282. This Office
asks that the rules regarding the ‘placing .of -documénts on the
Commission's agenda be suspended so that this letter may be
included in the discussion of the Committee’'s Tequest during the
Executive Session of March 1, 1988. .

Attachment

(blue paper)

Attachment -7
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BEFORE THE PEDERAL ELECTION COMMISSION

In the Matter of
MUR 3358
Donald L. Ritter;

Lehigh valley Citizens for
Don Ritter and Betty S.
Gates, as treasurer.

CERTIFICATION

I, Delores R. Barris, recording secretary for the
Federqi Election Commission executive session on
December 10, 1991, do hereby certify that the Commission
decided by a vote of 6-0 to take the following actions
in MUR 3358:

1. Find no reason to believe that Don Ritter

violated 2 U.S.C. §§ 432(h), 434(b), and
439a.

2. Find no reason to believe that the Lehigh

Valley Citizens for Don Ritter Committee

and Betty S. Gates, as treasurer, violated
2 U.8.C. §§ 432(h), 434(b), and 439a.

3. Approve the appropriate letters, as
recommended in the General Counsel’s Report
dated December 2, 1991.

4. Close the file.

Commissioners Alkens, Elliott, Josefiak, McDonald,
McGarry and Thomas voted affirmatively for the decision.
Attest:

gg’u&mmt{, {0 (99 '

Date Delores R. rris
Administrative Assistant

Atechment -8

N

1997 Enforcement Manual

392 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

Addendum J

1997 Enforcement Manual
393 0f 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.

For more information, see http://www fec.gov/law/procedural_materials.shtml.

ADDENDUMJ
THE SUNSHINE ACT AND OGC'S PRACTICES AND PROCEDURES
L 0GC RECOMMENDATIONS

Under Sunshine Act procedures, OGCiis required to provide Sunshine Act
recommendations for each item submitted for the Commission's consideration. The
purposes of the Sunshine Act recommendations are::1)-10 advise the Commission as to
whether particular OGC items should be discussed in open or closed session; 2) to inform
the Commission of the exemptions, which-should be claimed for cach item placed on the
Executive agenda; 3) to assist the. Comzwsslon Secretary in preparing the ballot for the
Sunshine vote and the.list of exemphons claimed for each.agenda item; and 4) to provide
gmdance in the event thata trnnscnpt is requcsted after-the matter has been closed.

EX R o e

Coxmmssxon meetmgs that are: req\ured by statute. to be closed mclude 1)
meetings concerning matters specifically exempted from. dlsclosure by, statutes which
require public-withholding in such-a:manner as to,lcavc no dnscrchqn t,'orathe Commission
on the issue; 2) meetings:which.establish;particular types.of matters to,be withheld; and
3) all Commission meetings; or-portions of meetings,pertaining 1o any inonﬁc:auou or
investigation that a vmlanon of thc Act has occurred. 11 CF.R, §§ 24.and 2,52 US.C.
§437g(a)(12). ~ i

Cie LU T

Any notification or invesngam)n tha; a vnolat!on of: thq Act has ocourged includes,
but is not limited to, determinations made pursuant to 2. u. SC § 4373, Ahe issuance of
subpoenas, the:discussion of referrals to the Department. ol' Jusuce, ot,conSldetauon of
any other matter related.to the Comm:ssxon 'S enforoemem activity. H.C.E.R. § 2.4(a)2).

PN DR S A q'

Exccpt as prov:ded atll C i’,R. § 2 4(6), the requmemem of opcn mecungs will
not apply where the Commission finds, in accordance with-11 C.F. R. § 2.5 that an open
meeting or the release of’ mfomation is likely to ‘result in the disclosure of:

(rivi et
R TR R A Lo
Compliance. mqttcrs ("statutoryxcxempuon") oy par
Internal personnel decisions . -5, ;.-
Confidential ﬁmnctal/conunemal mformuuou (exnmple' deb( seulemems)
The formal censupe.of any.person, . i - . . . o o
Invasion of personal privacy
- Investigatory xecords-complie,d for enforcement purposes. (examples: judicial
referrals, audits) o i iy K oy e
1. Premature dtsclosum ha,vmg adverse cffecl on. Commnssnon action (cxamples
. +. .contract negotiations, oonc;hauon eﬂ"ons interim. aud:l rcpons)
.8: Matters.specifically conceming a cwnl action (example subpoena
enforcement) "litigation exemplion

o

-rff‘

QAL
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CONFIDENTIAL DRAFT - 1 1/97

1. PROCEDURES FOR CLOSING MEETINGS

No meeting or portion of a meeting may be closed to public observation under
this section unless a majority of the Commissioners votes to.take such action. The
closing of one portion of a meeting shall not justify closing any olher portion of a
meeting.

A. Summary of Procedures for OGC Matteis
The Sunshine procedures wﬂl opemte as fo]lows

. Whenever an 0GC staff mefnber: pxepares a documem for Commnssxon
consideration, the staff member will alsoprepare-and attach a'Sunshine
Recommendation Form ("Sunshine Form™), (Attachment J-1), informing the

" Cominission as‘to whether thé niatter addressed in the-document should be
considered in Executive Session or Open Session, and the reasons therefore.
If a report or memoificlides'a recommendat:on, mmust have a Sunshmc Form
attached on top: ofﬂ\c"f)adcage e

» Thi Sunshine Forin contaiiis a sighature’ line for the General Counsel this -
-authority has’ been: delegated to‘the*ASsociate General Counsels for audit and
enforcemerit’ mattas Be sure'to "use the foxm which cortcsponds tothe -
‘appropriate AGC. - P

o Docket will transmit matters to the Commwsnon Secretary's ofﬁce The
signed Sunshine Form will be included as a cover sheet.

o The Coinnus’ton’Secrctary willrénové and retaiii the Sunsliine Form, Only
thie inderlying miatters-will be circtildied to the:Cotiumission.” - 1~

e For'matters objected'to‘on-tlie: ferits, the Cammission:Secretary will prepare a
Sunshine ballot shecti (Attschment J-2);-so'that thie Commission may vote to
discuss these items in Executive Session. The ballot sheet will be circulated
to the Commission on'a 24 Hour No Objection- Jbasis: This will occur'on
Fridays after the Executive agerida has beern drawn up.

» Any objections tothe Sunshine status of an itern will be scheduled for
discussion at the beginning of the Tuesday meeting.

e The General Counsel will cextify that the megting miay be pmperly closed to
the public, mdwahng the pemnzm exempnons N

B. Certification - Sunshine Recommendatioti Foi‘m

Each time the Commission votes to cloée @ meeting, thc General Counsel shall
publicly certify that, in his or her opinion, cach item on the agenda may properly be
closed to public observation. The certification shall state éach relevant exemption
provision. The original copy of the certification shall be attached to; and preserved with,
the statement required by 11 C.FiR. § 2.5(d). The Sunshine Recommendation Form is
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CONFIDENTIAL DRAFT - 11/97

completed by the staff member and included with the documents when circulated for
approval.

1. When to use the Form

a. Generally, use the form when the drafted document contains information
that the staff member would not dlscus with a member of the public, for example matters
that are internally generated that may contain dis¢ussion of internal referral thresholds
and matters involving civil penalty gmdelmcs As when dxscussmg Commission mat'tcrs
with’ the pubhc. err on the side- ofcautxon.

b It is not 'neocssaxy to mclude a: Sunshmc Fon-n for final briefs because
they-are not circilating for any type of Commission vote. It is also not necessary to
include a Sunshme fon'n for closed mvesngaticm reports 2 and memomndums for

mthdrawals. ,Arf;«, Lt ,,, ST TR
. Y M :”.v,::,k 'h'x.s

2. Categones to CheckOff
,a":.,‘..("’ P oy PrdY it 8 i

'~ When ﬁlhng out%‘imshme Port?fﬁ For miost Geueral Counsel's reports,
youshould check the first two categories of the 'Suishine Recommendation form. See
»: + AtachmentJ-1. Generally; you;shouldnot.check the,category for dlscuss:ons of

IR 'mﬁesugatorymords and mvestlgauveteéhmqt;e;“ DEP LG
S O P NS ”*3'4!;.&’3’ POS { LR
o " b When' ﬁllmg out a-Sunshif¢ Férn for fecémmending suit, you should
mark the lme for, "Ma cr sp§}ﬁcallyk concerns the Comxmssxon s participation in a civil
x o acuon. .. "aswell as e gcomphance' hne 2 W le it, sounds like-a relatively small
matter, it is important as we may need to defend thg closingzof the meeting.

PRVE I R LA DR R 2L I I T S
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Date & Time Transmitted

Commissioners

Office of the General Counsel

SUNSHINE RECOMMENDATION

Open Session B. ~ _ Executive Session because:

:Dltéuikfcnwvohld*'

}foitclosﬁrc'vould‘cuntt
T

Discussion would involve compliance matters

. which would. be confidential under 2 U.S.C.

§ 437g. (11 C.F.R. § 2.4(a)(l) and (2}),
Matter relates solely to the COnnission s
internal personnel decisions, or internal rules
and practices (11 C F.R. § 2. d(b)(l)).

Report contains p:tvsleqed or contidential

_.financial or conae:cial 1n£oznat£on. (11 C.r.R,
s 2. 4(b)(2n ‘ o

nvleeiwhv édﬁﬁ&dézation of a
proceeding of a. formal nature by the Commission
against a speclfic person or the formal censure

Jte a clgatly
Unvarcanted: 1hvas@6n~o£“$tivlcy (11 C.F.R.
S (DY CRY Y.

Discussion involves investigatory tecords
compiled for law enforcement purposes, and
production would disclose investigative
techniques. (11 C.P.R. § 2.4(b)(5)).

Premature disclosure would be likely to have
adverse effect on the implementation of a
proposed Commission action (11 C.F.R.

§ 2.4(D)(6)).

Matter specifically concerns the Commission’s
participation in a civil action or proceeding,
or an arbitration. (11 C.rF.R. § 2.4(b)(7)).

Lawrence M. Noble
General Counsel

By: Lois G. Lerner
Associate General Counsel

Attach. J-1
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womcronscnn o SENSITIVE

DATE & TIME TRANSMITTED PRIDAY, NOVEMBER 4, 1994 12:00

COMMISSIONER: AIRENS, ELLIOTT, McDONALD, McGARRY, POTTER, THOMAS

Return to Commigsion Secretary by MONDAY, ROVEMBER 7, 1994 12:00

SUBJECT: SUNSHINE VOTES FOR EXECUTIVE SESSION OF_NOVEMBER 8, 1994

The staff recommends that the Commisgion discuss the agenda
items on the attached list in executive session. Each agenda
iten is exempt from public disclosure under the provisions of
the Commission’s Sunshine Regulations indicated on the attached
list. (11 C.F.R. Part 2)

Objections, signed and dated, must be received in the
Commission Secretary’'s Office no later than the date and time

shown above or the Sunshine recommendations will be deemed approved.

Please return the vote sheet and the attached list of exemptions
to the Secretary.

I object to the Sunshine recommendation(s) checked
on the attached.

1 object for the record only to the Sunshine
recommendation(s) checked on the attached.

S ————

Date Commissioner

Attach. J-2
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ADDENDUM N

TREASURER POLICY

I. INTRODUCTION

Addendum N to the enforcement manual will address the
Commission’s treasurer policy and practice. . This section will
first examine the statutory and requlatory provisions of the Act
relating to. treasurer policy. 'Next, this section will address
the Commissxon § general treasurer pollcy, including naming the
treasurer or the succegsor treasurer. as a. :espondent in General
Counsel’s Reports, brxefs and. ;onciliation agreements. .
Fpllowing this discussion, the.addendum, will address two

-distinct areas: acting as treasurer and the ‘treasurer’s

persopal liability. At the end of this.section, a chart is
inciuded setting forth.the necessary.actions that .the staff
person must take when there is a change.in, the committee® .8 .
treasurer at different stages of the enforcement process.

- e

IX. STATUTORY PROVISIONS

Under 2 U.S.C. § 432(a), every politiéeiACbﬁﬁittee shall

.have a treasurer, .This section of the Act ptovxdes that no

,”con;ribution or. expendlture shall. be, accepted{orvmade by or on

”2ibehaif of a political. committee du:ing any .period. in:which the
f.,office of. treasuter is.vacant. The name.and. gddtess of the
"treasuret shall be listep on. the.Statement of Organization.
s.c

1 s 933(b)(4). Aiso,,no expen¢igg;e,shall be made for or
op,behalf of.a political committee without: the authorization of
the tre surer. or his. or her designated agent. .2 U.S.C. .

s 432(@).~.Und§t 11. C.F.R. § 102.7(a), pplitical.committees may
designate, on the comnittee's Statement. of..Organization, an

apsistant treasurer. ‘in the event of. a, tempoia:y or permanent

.vacancy in_ the, office, or. in the event the treasurer is ...

unavailable, g. T _‘ﬂj

2 u.s.c. .S, 433{c) ptovides that any change 1n informatxcu-
previously submitted in a Statement of Organization shall be

. reported in accordance with Section 432(g).of .the Ac¢t no later
" than 10’ days after the date pf the change. . (See also. 11 C.F.R.

s 102. 2(&)(2)) It is not sufficient to, notif tﬁ ommission

The treasutet 5. responsibilities are set forth in Sectzons
432 and 434 of the Act. 2 U.S.C. § 432(c) provides a list of
all records of which the treasurer is required to keep an
account, In performing record keeping duties, the treasurer
shall use his best efforts to obtain, maintain and submit the
required 1nfotmation and shall keep a complete.record of such
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efforts. 11 C.F.R. § 102.9(d). Under 2 U.S.C. § 432(d), the
-treasurer shall preserve all records required to be maintained
and all reports required to be filed for three years.

Section 434(a)(1) of the Act provides that each treasurer
of a political committee shall file reports of receipts and
disbursements and that the treasurer shall sign each report.

2 U.S.C."'§ 434(b) sets forth the requiremeints for the contents
of each report required to be filed under Section 434.

. 'Undet 11 C.P.R, -§ 103. 3(b), the treasurer shall be
responsible for examining all® ¢ontributions received for
evidefice of illegality-and for’ ascertaining whether
contributions réceived; when aggrégated with other contributions
from the “same” contrlbutor, exceed the contribution limitations.
“Sections 103% 3(b)(1) <(5) of the regulations provide detailed
instructions for thiose situations ‘When the treasurer receives
céntcributions which appear to:be illngal. or which are-latec
dete:mxned to be 111egal.

1 $ & 9N GEN!RAL TREASURER POLICY

A. : Backgtounﬁ . Y
- on Augtist ‘18, 1983--the commission determined to adopt a
© poligy '&hereby the ‘Committee officials' and/or’ caﬁdidates should
as - a‘maAttér-df course beé:>named as Teapondenta 4n a NUR when the
Comimiggiori—is proceeﬂing Sgalnst 2 Comhittée, ptovided that the
Commjtteé officials 'bérnamed indivi bally only i‘f the: Commission
‘hds a bagis for’ believing £§om the” tatt that thete is, some
. individual-responsibility.” (Agenda Doc. #83-134, Ninutes of
the Open Meeting of August: ‘18, 1983). Thus, the Comibission
directed that tréasurers would“be named in theit official
capacity as respondents in" an" enoncement mattet along with the
comfiittee. The Commission” further directed ‘that treasurers
would-be named individually only if the Cbumisslon had a basis
for believing that there was individual responsibility. The
issue of pergonal liability of a commirtee treasurer will be
’ addressed in mote dota:l later in this addendun. L
In the Genetal Counsel’s meuotandum 'to ‘the Commission, the
issue of:indtice was addtessed at length. (General cOunsol'
semérandud’ to the Cofmission dated August 8, 1983)"% The
memofaidum contluded’ that treasuters should be’ natied as .
tespondents in hatters at the "teéason to believe" stage of the
~enforcement process, in order to provide treasurers with notice
and an opportunity to respond. By giving the treasurer notice

2. Although the minutes refer to naming "Committee officials
and/or candidates" as respondents, it Should be noted that
candidates are not, as a matter of course, named as respondents
in enforcement proceedings against committess.

N-2
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at the initial stage of the enforcement process, the Commission

~will avoid possible procedural arguments at the probable cause

stage and prevent potential delay. -
B. CURRENT PRACTICE
1. General Counsel’s Reports and Briefs

Oon May 24, 1984, the Commission directed that a successor
treasurer would be named as a respondent in his official’
capacity in an-enforcement matter alleging violations of the Act
which occurred during. the tenure "of a prior treasurer. This
determination was based, inter alia, upon Rule 25(d)(1) of the
Federal Rules of Civil Procedure which states in part: “When a
public officer is a party to an action in an official capacity
and during. its pendency dies, resigns, -or otherwise ceases to .
hold office, the-action does not abate and the officer's
successor is automatically substituted as'a party.”

Fed, R. Civ. P. 25(d)(1). 'In a memorandum to the Commission on
the subject of naming successor ‘treasurers as respondents,’ the
Office of the General.Counsel concluded that the Commission is

.justified ‘in naming a current treasurer: in ‘his official ‘capacity

in enforcement actions.seeking compliance, including the payment
of civil .penalties, from a-committee for statutory violations
committed byi.a past committee treasurer.: (General Counsel‘s
memorandum to the Commission dated May 10, 1984).

In some instances, the name of the‘¢ommittee’s treasurer is
not known at the initial stages of the enforcement process. If
the . treasurer’ss name-ig unknown,i. the 'recommendation®-in the First

.General.Gounsel’s Report-chould read;: "Rind ‘reasdén to believe

that- ABC Committee and its tteasurcr‘violated oo .<?:~

o

As a practical matter, the staft pcrson should always check
the B Index to 'verify the committee’s current: -treasurer when
preparing a General Counsel’s Report -or brief. '-When a committee
changes-its treasurer after rthe .Commission‘has made reason ‘to
believe findings against the :former treasurer in his ‘official
capacity. the. staff -person should name ‘the new:treasurer ‘asta
respondent in the next General Counsel's Report. ° The staff
person also should note the change of treasurer in a footnote,
and give the ,date-of :the change, the former treasurer’s name,
and indicate whether -an amendment was’ made to- the Statement” of
erganizagion. - i . ) AN

e o= Co- R §oov Tt aan ' ¢ %

When a conmittee changes its treasurer afte: the - omnissxon
has made _a- probahle cause finding, the staff person must sehd
the. neu‘ttaasuret a supplemental brief. .In the supplemental
brief, state. that the Commission ‘found probable cause against
the connittee and its former treasurer. Explain thatiin
accordance with Commission policy, the General Counsel is
recomnmending probable cause against the new treasurer.

-Incorporate by reference the -original brief into the new brief

and enclose a copy of the original brief. Once the new

N-3
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treasurer has filed a responsive brief, or the time in which to
file a responsive brief has expired, prepare a General Counsel’s
Report recommending that the Commission find probable cause
against the new treasurer.

2. Conciliation Agreeaments

Another issue which may arise in the context of successor
treasurers is naming the current treasurer as a respondent in a
conciliatlou agreement. Current treasurers often object to
being named in conciliation agreements when they were not the
committee’s treasurer at the-time:of ‘the.violation. It .is
Commigsion policy to name the current treasurer as a respondent
in a conciliation .agreement.  However, the Commission has.
approved the ‘practice of. addtng the following statement to the

~ text of . the :conciliation -agreement: “Mr. Smith is- the present

treasurer of .the -ABC Committee. . Mr. Jones was, at times
relevant to this matter, treasurer of the ABC Committee.” When
such-lanquage,ls uged; rthe.staff _person.should: remember to name
the current .treasurer -as-a -respondent in. the:caption of the
conciliation agreement; .In addition, the p:eamhle of the
,concilsation agreement . nay:be changed ‘to read:- "The Commission

N!ound reason to -believe that the ABC.Committee and its treasurer
violated.. . w % .to avoid.using the name of the current
treasurer against whom no reason -to.beldeve: £1nd1ngs have ‘been
made. . = N N

x.v.b;.c'rmc AS STREASURER . - R
b4 IO T L B TR s NN ’
" In,certain 1nsxances. the. tteasu:er‘ot tecotdlmay have
ceased .to.perform his duties as treasurer and anothér individual
may have assumed.those duties.: <If;the committee fails. to -amend
the Statement of Organization, one issue which may arise is :
_whegther the committee has violated .2 U.S.C. § 433(c) for failure
to, amend {ts-Statement. of -Organization. Another issué which may
arise is whether to .name -as-a :respondent in-an enforcement -
matter, .the,individual who has been:performing=the “duties ot ‘the
treasures.”. If -an individual .other than:the -treasurer  is

fact performing the . treasurer’'s duties, “that. indiVSdual may bc e

naned aG. 8 tespondent act&ng as treasute:.

when doterninlng whether to ‘name ‘an Lndividual as a
:espondpnt ini-an enforcement matter as the.committee’s "acting
treasurec,” several factors may be considered. These-factozs
include: (1) whether the treasurer of record has ceased to
perform his duties as treasurer; (2) whether the individual
acting 'as treasurer maintained:the committee’s books-and ~
records) (3) whether the individual acting as treasurer accepted
contributions on behalf of the committee; (4) whether the
{ndividual acting as treasurer made expenditures on behalf of

3. In some insiances, the candidate may have assumed the duties
of the treasurer.

N~-4
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the committee; (5) whether the individual acting as treasurer
.made deposits i{nto and disbursements from the committee’s
accounts; and (6) whether the individual acting as treasurer
filed the committee’s financial reports. (See FEC v. Committee
to Elect Bennie Batts, No, 87-5789 (S.D.N.Y, Feb, 14, 1989)).
In the event it is determined that the individual acting as
treasurer should be named as a respondent, the caption should
read: °ABC Committee and Mr. Smith, acting as treasurer."”

V. PERSONAL LIABILITY OF TREASURER

The issue of the treasuter’'s personal liability is complex.
There are, howeéver, cdeveral general principles which may serve
as guidelines.in this area."- To begin with, it is necessary to
distinguish betweén those instances in which a treasurer is

-named as a respondent in his official capacity and those
instances in which the -treasurer is named as an individual
respondent. Obviously, if the treasurer is named ‘as an
individual respondent in an enforcement matter, then the )
treasurer faces potential personal liabiliey.

In suits brought by the Commissi'on to enforce the Act,
courts have'held that treasuters and committees are jointly and
severally-liable. . Under joint and 'several liability, both the
committee and the ‘treasurer are liable for the full amount of

any civil penalty imposed by the court, but between them they

need only pay'the-amsurit of the "¢ivil penalty once. Two
decisloris are especially worth noting in the area of treasurer
liability. In the first case, -the Commission filed suit against
the Gus-Savage “for-Congress *82 Committee and Thomas J. Savage,

Treasurer, for violatind 2 U.S.C. §-434(a)(2). The court

entered a default judgment against the committee and its R

treasurer, ordering them to file all outstanding reports and to
pay 2 civil pendlty ‘of §5,000. ‘When the committee and its -

treasurer failed to .comply with the'court’'s order, the L

Commission sought civil and criminal contempt sanctions.

Although the court refused to impose civil or criminal sanctions

against ‘the.committee -or its treasurer, the court recognized the
potential personal "liability of a .committee treagurer: -
¢'s . Liability . o~ . filters through the candidate
-+to his amorphous campaign' committee, ‘or', more -
preci'sely, to theée committee’s treasurer,” who
-fs légally responsible fof any violations of -
the Act, It is the treasurery “and not the
candidate, who becomes the named defendant in
federal court, and subjected to the imposition
of penalties ranging from substantial fines to
{mprisonment., 2 U.S.C. § 437gq(d).

FEC v. Gus Savage for Congress ‘82 Committee and Thomas J.
Savaqge, Treasurer, 606 F. Supp. 541, N.D. Ill. 19 .
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In a more recent case, the Comnission filed suit against
John A. Dramesi for Congress Committee and Russell E. Paul, as
treasurer, seeking civil contempt sanctions against both the
committee and its treasurer. 1In an unpublished opinion, the
coucrt held that the committee and its treasurer were in civil
contempt. FEC v. John A. Dramesi for Congress Committee and
Russell E. Paul, as treasurer, No. 85-4039 (D.N.J. Sept. §,
1990). Addressing the issue of the treasurecr’s liability, the
court rejected the treasurer’'s argument that he could not be
held personally liable for actions undertaken in his official
capacity as committee treasurer:

Political connittees, like corpo:atxons are
fictitious entities, . Because political
comnittees have a tendency to dissolve after
an unsucpessful ,campaign, FECA's provisions
.fequire political committees to designate an .
,xndlvidual who will act on behalf of the
Committee, 2 U.S.C. § 432(a), and who will
make a personal best effort to -ensure that the
Committee is complying with the law, 2 U.s.Cc.
§..432(¢c)(4), 11 C.P.R..§ 102.9(d). A
necessary.po:ollnty to .these principles is
. that an~individual will also stand responsible
- for his indiscretxons .as & treasurer. It is
h@;ause of the epheneral nature .of such . ‘
pallticak comntttees that COng:ess~chose to
place this burden ‘upon .treasurers. . .Russell.E.
“.Paul’s angnment,(:hetetore, that -he is not:
‘liable to pay -the -underlying debt, ‘since there
are no funds in . the committee, is specious.

i3

1d. Because the John A. Dramesi for Congress COmmittee was no
Tonger 1n exissence, the court did not take .any action against
the committee even though the court found that the committee was
in contempt. .

As the two decisions above :ndicate, there is :legal ‘support
for the position that, a, committee treasurer -may be held
personally liable for violations of the Act. It is important to
remember., however, that .the issue of perscnal liability of a
committee. treasurer does not .arise .frequently .during the
enfozcenent process. As a practical matter, the issue of
treasurer liability generally does -not arise in the enforcement
process where the committee is solvent and willing to pay the
civil penalty.

N-6
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VI. EXANPLES OP CHANGES IN TREASURER AT DIFFERENT STAGES
OF THE ENFORCEMENT PROCBSS

The following chart indicates the action required when the
staff person becomes aware of a change in the committee’s
treasuter. Remember, the current committee treasurer should
always be named as a respondent in an enforcement matter.

Time Change of Treasurer Occurred Action Required

Prior to RTB Name the current
treasurer as a
tespondent and note
change of treasurer
in Pirst G.C. Report.

After RTB Name new treasurer
as a respondent in .
the next G.C. Report.
Send new treasurer :
a copy of the RTB
notification (if
necessary).

Prior to Probable Cause Brief Name new treasuret
= as a respondent in
the PC brief.

After Probable Cause Brief Send new treasurer a
copy of the PC brief
and give opportunity
to respond.

After Probable Cause Pinding Send new treasurer a
supplemental brief,
Recommend that the
commission find
- PC against the new
treasurer.
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ADDENDUM O

STATEMENTS OF REASONS

I, INTRODUCTION

‘A. Statements by the Commissioners. Unlike General
Counsel’s Reports which are signed by the General Counsel or the
Associate General Counsel, Statements of Reasons in Enforcement
matters are statements signed by the Commissioners themselves.

- B. .Basis for the Requirement. Section 437g(a)(8) permits
aggrieved complainants.to -seek judicial-review of Commission
decisions to dismiss-their administrativée complaints. Statements
.0of Reasons are required in certaln instances to enable meaningful
~~judicial teview.  See Common Cause v, FEC, 676 F. Supp:. 286

- .{(D.p.C. 1984).. Although Individual Commissioners may issue such
statements to express-their particular view on a matter,
Statements of Reasons are never .required 'in internally generated
matters,-or on issues affecting. only internally generated
respondents or allegations.

) C. when Necessary. A Statement of Reasons is not required
_when the Commission: agggts .a:recommendation of this OFffice to
closq a. complaint ‘generated matter; or: to ‘close ‘a matter as to
‘particular respondents; ‘without any sanction (e.g. -finding no
.reasqon to believe, finding no probable cause tc believe, deciding
to:take no further action). : This:is because -the reviewing court
will look to ‘the Gengral cQunsel s Report for the 'légal basis for
such dismxssal FEC v. Democratic Senatorial Campaign Committee,
454, U.S. .39..n,19 (1981)..< In .any :instarice’, however, where the
Commxssion rejects~this Qffice”s recommendation to go forward,
resulting in dismissal ofi an -entire complaint, or of a respondent,
or of a.particular allegation in a complaint, reasons for such
dismissal cannot be found in the Genetdl: Cdunsel’s Report.

—-Therefore, a separate Statement of Reasons is required.
Attachment O-1 .to this addendum -is:ca' chart which shows at a glance
when -a, statement of Reasons is required :

it o >

1. P!ibcén'uxss N ' T S

.. OGC. and Commission, procedures, described below, call for this
Office to forward'a proposed Statement of Reasohs to the
Commission. The Commissioners through: thexr Executive Assistants
‘(EAs) then finalize the: statement

A, riming and Routxng S

1. Trxggeting of Process Team secretaries will fill
out and place in the team leaders’ agenda books a checksheet
(appended at Attachment 0-2) to facilitate recognition of
instances when a Statement of Reasons is required. Whenever
the Commission votes to dismiss allegations or respondents in

0-1
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a complaint generated case, the attorney or paralegal should
consider whether a Statement of Reasons igs necessary and at
the same time, the team leader will complete the Statement of
Reasons checksheet. After the meeting, the team secretary
will review the checksheet, and if any Statements of Reasons
are necessary, will calculate the due date(s) (see below) and
£i11 this in on the checksheet. The secretary will then copy
this form to the staff member and the team leader, and will
ensure that the draft statement is timely sent forward,
Monitoring of the progress, completion, and (if applicable)
?ailing of.-these statements is done at the Enforcement Team
evel.

2. FPorwarding and Routing. The cover memo and draft
statement are routed as an expedited matter from the attorney
or paralegal to the team leader; ‘through the Assoclate
General Counsel, and to.the General Counsel within.10 working
days of the Commission’s. vote.,- No Sunshine Act form is
required, Docket forwards. the package to the Commission
secretary's office; which circulates the memo and draft
statement informally, :on pink paper, to the Commissioners’
offices (See -Addendum I, :Voting.Procedures)., Within 10
working days, the Commissioners :will-revise, finalize, and
return a signed original Statement of Reasons to OGC. (Under
the Commission’s policy, :responsibility fof finalizing the
draft rests with the office-of the Conmissioner who made the
prevailing motion; to facilitate this process, attorneys or
paralegals may be -asked by the ‘movant’$ 'EA to forward the
draft statement via EM). - The final -Statement of Reasons

~ should be ‘ceady :for 'issuance no<later than 30 days after the

COmm;ssion-sywote whxch necessitated the statement.

R %
K

3. stposition -of 'the - !1na1 Statement of Reasons.

"The final Statement of Reasons; signed by the Commissioners,

is forwarded to Docket, where the original is placed in the
permanent. file and copies are dLstributed as ordinary
enforcement distribution..

o a. If the entite aatter has been closed, the
attorney or paralegal must send the Statement of Reasons
to the complainant-as follow-up to the earlier
notification letter (L=e Ch. 6, Sec. V; Form 58 at
Attachment 0-4).

b. If the matter is still open, no notification is
made to the complainant; instead, the original Statement
of Reasons,:put lato the permanent file, is made public
upon the conclusion of the entire matter. (At this time,
however, the attorney or paralegal should make a note on
the jacket of his or her working filé, that when the
matter is closed, a copy of the statement must be included

0-2
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with the notification to the complainant that the matter
is closed (See Ch. 6, Sec. V).

In both instances discussed above, copies of the statements
should also be sent to the appropriate respondent,

4., Special Practice for Deadlock Votes. Statements of
Reasons are also required when the Commigsion‘'s dismissal of
a respondent or an allegation cesults from a Commission
deadlock (i.e. a lack of four votes to go forwacd), as
opposed to a.majority decision. - Deimocratic Congressional
Campaign, Committee. v. FEC,>831 F.2d 1131 (D.C. Cir. 1987).
in dismissals resulting from deadlock, however, the
Commissioners themselves prepare the statement(s), and. no
draft statements need be prepated and fotwarded by this
Office. 1In. these instances)” the” enforcement‘team involved
nust still monitor.the completion of the scatements and staff
. remains responsible for forwarding final Statéments of
- . " Reasons to complainants (see II.A.3. above). The team
secretary will calculate:the ‘overall due date on the
Statement of Reasons checksheet, and’it is recommended that
staff members or team leaders contact an-EA of one of the
Commissioners who voted against going forward to confirm that
a Statement.of Reasons is:required. Thereatte:, these
offices .can be contacted ‘again 1£fstatements are not
forthcoming ‘in a txmely fashiow""~ s

S A R LR
1} S <

5 . o

I - B Requirenents
. R N DI T S =
1 Draft Statelent of Reasons. T

+ -

T \“.a. Substance The.draftLStatement of Reasons
contains a .short. summafy of ‘the ‘Conmission’s decision and
_the reasons for it. '-The :Statewent 'should be'brief. (rarely
more . :han 2-3 pages), -and -should Dbe® written as a
supplemant 'to the substantive General COunsel € Report

", that..had been considered by 'the Commlssion, rather than as
an entirely self-sufficient. dbcument.'”?he ‘attorney ot
Vparalegal should attempt:to Summarize" the views expressed
during Executive Sessiion for* not’ going torwatd. . The ~
explanation-should make“cleariwhether the" Commission s
disagreement with this Office was primarily ‘factual,
legal, or based upon pxosecutotial discretlon (ﬂeckler v,

, Chaney should be cited ifappropriate): ~'5ée Attachmen
0-3 for a‘sanple draft Statement of- Reasons._‘
Coh - :
b Porm. The draft Statement of Reasons (see Form

102 at Attachment 0-4) is printed out on line-numbered

paper. The draft Statement?ééntains a caption of the case

8t the top and signature lines at the end for those

Commissioners who voted not to go forward.
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2. Cover Memorandum.

The cover memorandum to the Commission is from the
General Counsel (see Form 102), and is usually no more than
one page long. It contains short paragraphs pointing to the
commission’s vote which necessitated a Statement of Reasons.
See Attachment O-3 for a sample cover memorandum.

III. TROUBLESHOOTING

A. Sua Sponte Action by the Commission. In -unusual
instances, the Commission will close a matter in full or in part
without a General Counsel’'s Report being before them, or
addressing the. ;,point, Even if the Conmission does riot reject a
reccﬁmendation of this Office, {f it closes a mattef or part of a
‘matter without written explanation for this action ln a General
Counsel’s Report, a .Statement of Reasons” is reguired. Please be

“alett to these unusual instances. -

‘B. Resolve Questions Quickly. Questions about whether a
Statement of Reasons is necessary should.bé addressed to the team
leader immediately after the vote 1n question. ’

I

c. Importance of: Tinetable. ‘The-timing. outlined above is
cruclal when the .vote .in question closes :the entire case., The
D.C. Circuit has concluded-that under section 437g(a)(8)(B), the
complainant has 60 days from the date of the Commission’s vote in
which to file suit to contest the dismissal, see Spannaus v. FEC,
990 F.2d 643 (D.C. Cir. 1993), and it might be alleged that due
process is violated should the statement explaining the
Commission’s reasoning,not .reach :the complainant well in advance
of this £iling deadline. The timetable for completion of
Statements of Reasonsi-also. -applies .when the matter remains open
after the Commission action necessitating a -Statement of Reasons.
In such. xnstances the Statement of Reasons will ‘be placed in the
permanent file. ‘rather :than mailed to ‘the complainant.

Nonetheless, the reasons for the Commission.action are freshest in
the attotney's or paralegal’s as well as the Commissioners’ minds
immediately afte: the vote, while reconstruction of such reasons
long after the fact may be difficult or impossible. See, e.

cémmon Cause v. FEC, 842 Ei2d 436, 450 (D.C. Cir. 1983""(973"1:19
to dlfflculty.where pivotal. Commisslone: no 10\39£ at the
Commxssion) -

D.. Inpottance of Brevity. Please remember that the draft
statements of Reasons this Office prepares aré not intended to
stand alone, but rather are wt;tten as a supplement to the General
Counsel's Report in question. 'Only with this in mind can this
Office comply with the exceedingly tight time frame for forwarding
of draft Statements of Reasons.

o-4
R
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IV. LIST OF ATTACHMENTS

Att. O-1, At a Glance: When Statements of Reasons Are Required
Att. 0-2. Statement of Reasons Checksheet
Att. 0-3. Sample Proposed Statement of Reasons
- Commission Secretary’s Circulation Memo
- General Counsel’s Cover Memorandum
. - Draft Statement of Reasons
Att. 0-4. Forms 58, 58(A) and 102
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A Statement of Reasons is Necessary When:

| Complaint Generated Matter J

|
rOGC Recommends Going Forward (or OGC has no recommendation); and l

l The Commission Dismisses:J

| ]
. . A Respondent Generated An Allegation Raised
' An Entire Complaint by the Complaint in the Complaint ~
1 { i é
I 1 ¥
| P L
BY: A Deadlock Vote, BY: A Majority Vote <
Then, (No RTB, NFA, NO PC, or
Close the File) Then,
Commissioner(s) :
Prepare Statement of OGC Prepares Draft
Reasons, But OGC Statement of Reasons
Procedures Still
Applicable
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STATENENT OF REASONS CHECKSHEET
[Team secretary: lst line + a; Team leader: b,c,d,; Team secretary: e)

AGENDA DATE:

MUR..NoO. : staff :
a. External? Y N (circle one)
b. Action: Allegation Dismissed? Y N (circle one)

Respondent Dismissed? Y N (cirtcle one)

(Name: )

c. Statement of Reasons Necessary? Y N (circle one)
4. pDeadlock vote: . Y R

- e. Due Date for Statement to GC (10 working days):
Statement Completion (30 days from vote)

Y

MUR No.: , Stpff :
‘ 2. External? = ¥ 'ﬁA(c;rélé one)
b. Action: Allegation Dismissed?. ¥ N-{citcle one) '
. Respondent Ddsmisﬁéd? Y N (circle one)".' ‘
(Name s~ — — )
c. Statedent of Reasons Neéeééééy? . B iN‘(clgc;e.opg)

d. oead}ock Vote: Y N

e. Due Date for Eta&emené to GC (10 working days):
ERE T ©* statemént Completion (30 days from vote)

-

MUR No.: Staff :
a. External? Y N (circle one)
b. Action: _Allegation Dismissed? Y N (circle one)

Respondent Dismissed? Y N (circle one)

(Name: )

c. Statement of Reasons Necessarty? Y N (cizcle one)
d. Deadlock Votes Y N

e. Due Date for Statement to GC (10 working days):
Statement Completion (30 days from vote)

Att. 0-2
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 2046)

MENORANDUNM
TO: THE COMMISSION ,
ATTN: ROBERT A. DAHL
EXECUTIVE ASSISTANT .
FROM: ) ORIE W. EMMONS/BONNIE J. PAISO

{ SECRETARY OF THE COMMISSION
DATE: © . SEPTEMBER 9, 1991,

SUBJECT:

Attached is the Genecal Counsel’s repogt ragatding the

Statement of Reaséna focr MUR 3112.

Please note that the signed Statement of Reasons must be

completed and in the oﬁtgg. of the Commission Secretary no later

than September 23, 1991.

Att. 0-3, 1 of §
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RZCEIVED
- SECRETARIAT
FEDERAL ELECTION COMM1SSIBNSEP =6 P 3: 09

wmeros 2 w0 _SENSITIVE

' september 6, 1991

MEMORANDUM

TO: ~ The Commission

FROM;: Lawrence M. Noble t:‘ . R B
. _General. Counsel’ : N

SUBJECT: Dcraft Statement of Reasons in MUR 3112

“..In this ﬁatte?, the Office of the General ‘Counsel
recompended pursuit.of -allegations relating to 2 U.S.C. §. 441f,

and recdmmended closing the matter as to the balance of the

allegations in the complaint and amendments. On August 13, 1991,

the Commission rejected this Office’s cecommendations with regard

to the section 44lf:issueiand®detérmined to close the entire file.
specificdlly, the Commission disagreed with this‘Gfficé’'s 2 U.S.C.

§ 441f recommendatiqns agiklinst Harold Mays, Rex Mays, Ray Adams,-

Vinceiit ‘Guobaitus, Thomas Styczynski, and Murl Meyer; a 2 U.S.C.

§ 44la(a)(1)(A) recommendation against Harold mays; and a: .
recommendation to take no action at this time against" Sam Jones, -
Friends of Sam Jones and-A.S:*Quinn, as treasurer.. The. e

Commission;, ‘théréfore, voted to find no-reason to believe tha

at the
:espondentg.v;olgggg"ghetreievant:sectlons of the Act, rejected
this Office’s” request for invqstgqqg;on,@nd'closed thé file.

_ A deaft Stategent of Reasons reflecting the basis for the
Commission’s agtion is.-attached. .

€A

TR LA

Attachment. © -+ s

Draft Statement of .Reasons o

Staftf Assigned: Debby Curry

Att. 0'31 2 Gf 5
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

Friends of Sam Jones and

A.S. Quinn, as treasurer, Sam R.-
Jones, Harold Mays, Mary Mays,
Mays Eguipment Rental Company,
Rex Auto Parts, Thomson Aviation
and Mays International Trucking

MUR 3112

STATENENT OF REASONS

on August 13, 1991, the Commission rejected recommendations

of the General Counsel to:

(1) Find reason to believe Harold Mays violated 2 u.s.c.

§§ 441a(a)(l)(A) and 441f by mﬁkidg.q@nhttbqﬁkons,fn the ngmes of

otherss ; . . Lot s
"(2) Find reason to believe Ray -Adams, vincent Guobaitus,
.'Tﬂémas'StchQAQkL;:ﬂuél Meyer 5n4‘he;5iaya:vtolaéed 2 y.s.c.

-

§ 441f; , S :
(3) Take.no action at this time against Sam Jones and
F;iendg oe‘éaq_aoneé}and A.S. Quinn, aQ treasuggt. wlth\tespect
to allegations of contributions made in the name of others; and

(4) Approve Subpoenas to Produce Documents and Orders to
Submit Written Auswers, and Subpoenas to Approve For Deposition
to Harold Mays; Rex Mays; Ray Adams; Vincent Guobaitus;

Thomas Styczynski and Murl Meyer.

The Commission concluded on the basis of information provided

by respondents including affidavits and responses submitted under
oath that there was no reason to believe respondents committed

violations of the relevant sections of the Federal Election

Att. 0-3, 3 of 5
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L e2-

3 Campaign Act of 1971, as amended ("the Act") in connection with

the allegations raised in the complaint and amendments to the

5 complaint.

6 Because the complaint was based on telephone calls from*an

7 anonymous informant and the individuals implicated had submitted

8 affidavits indicating that they had freely made personal

9 contributions to the Jones Committee, the Commission concluded

10 there was insufficient evidence to proceed at this time. The

n . Commission, therefore, found no reason to believe the respondents

12 violated the relevant provisions of the Act, and in the proper
213 ordering of its priorities and resources, voted to close the file
i 14 in the matter. See Heckler v. Chaney, 470 U.5. 821 {1985). The

15 Commlsslogidiéa.;oweQeé, express its willingness to open a new MUR
‘18 if additional information regarding the matter became available,
D

18 )

19 ‘
20 Date ‘ John wWarren HcGarrty

Chairman :

21

22

-23

Date ' Joan D. Alkens

24 - vice Chairman

25 )

26

27 Date Lee Ann Elliott

28 Commissioner’

30

Att. 0-3, 4 of 5

1997 Enforcement Manual

421 of 426




D e W N

~3

This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

 actmmund

Date
Thomas J, Josefiak

Commissioner

Date , ‘ . - ‘
. Danny L. McDona

Commisgsioner

Date i ‘
o ’ ‘Scott E. Thomas

Commisgsioner -

-

Att. 0-3, 5 0f 5
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RE: MUR >

Dear >:

By letter dated >, 19>, the office of the General Counsel
informed you of determinations made with respect’ to the complaint
filed by you against »>. -Enclosed with that letter (was) (were)
>[1list material provided to complainant, e.g., First General

.. Counsel’s Report] >. . .

Enclosed please find a Statement of Reasons >[{adopted by
the Commission explaining its decision to (describe action >)
>[from > Commissioners explaining their vote.] This document will
be placed on the public record as part of the file of MUR >.

If you have any questions, please contact me at (262)
219->. C

Siﬁéerely,

>
>Attorney/Paralegal
Enclosure
Statement of Reasons

Att. 0-4, 1 of 4

1997 Enforcement Manual

423 of 426




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

CCFORMS8A>>

Dear »>:

Enclosed please find a Statement of Reasons >[adopted by
the Commission explaining its decision to (destribe action >)
>(from > Commissioners explaining their vote.] This document
will be placed on the publi& tecord as part of the file of MUR
5. . F . ha ’

- If you have any questions, please contact me at (202)
219->. .

" sincerely,

>
>Attorney/Paralegal

Enclosure
Statement of Reasons

Att. O0-4, 2 of 4
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FORM 102
BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR >

— o —

(Respondents’ Names)

STATEMENT OF REASONS

DO5255555>>

Date >Chairman
Date >Chairman
Date >Commissioner
Date >Commissioner
Date >Conmissioner
Date ' >Commissioner

Att. O-4, 3 of4
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MEMORANDUM
TO: The Commission
FROM: Lawrence M. Noble

General Counsel

SUBJECT: ODraft Statement of Reasons in MUR >

>

A draft statement of Reason i
Cgmmission's action is attached.s Feflecting the basis for the

Attachment o
Draft Statement of Reasons

Stagf Assigned: »

Att. 0-4, 4 of 4
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